RIETI Policy Discussion Paper Series 12-P-012

EffIREHRELDINT +—9 2 ALRRIERIADEEE

EH X
WK

Research Institute of E

conomy, Trade & Industry, IAA
T ITBUE N BERIRFAFR
http://www.rieti.go.jp/jp/


http://www.rieti.go.jp/jp/

RIETI Policy Discussion Paper Series  12-P-012
2012 %7 H

ERSBEE T E LD/ T p—~ o RABRER | SLTHO RS

EA R (WP RF)

CI

PEEZ MG % BHbG - ke T A BRI, IRES AEDRFERE OB T2 2R T 5 Z L n3d 5 (Bl ZIX,
a—ha T v MERER, #HHIRER, SIRBIRERR Y, e BITER (PR : performance
requirement) L\ o, FEEZAEICL D PR X, G ZE U CHERESCHERIHEEZE ST 5
eI GNOIEETH LN, ERABZ I2HY) - HEIEEZTHE - B2 b0THY | [EHEEER
ENLINEZERT DRELRT TS PREESIR), ARIIRSHEOEREZ IR o LI BT, AR
DEBEATRNT TORS 21T bDOTH 5,

55112, PRESIESIADHIE A AT O, ALK (BARR 7228 EBRNE 2802811595 570 &Rk
I (PR 2112 A E P PRRB TR S AGA A THIENY « —HRANZEEIET 2 520 2o b 85 L.,
TNENOREEFERT 5, BARTKERMZRH L TS0, ki LEEIC X - TSR EO -

(TRIMs L~L) (ZIEE D, 55212, PRERILSIADHR - @A Frioh i & kil 24 L. PRICES
THEREHLNTT 5, R, AKCIIHEFR0EER - BRI TH Y . MEEN Ty fre
{To T35, £7-. PREEIFSIADGE A ATREMCEI LT TRIEM:) BEAER SN TS AR5, #
312, U EDrasE 2T, BANSEREHRET DBEEHES FTA IZBW TR & PR 28 IESTHIZD

F—U— N 172K (PR : performance requirement) , [EIRSEE L, ERSEE E, BEEHEME (ISDS) .
H rhg FTA, TPP

RIETI RS — - F 4 A B vigy « ~2—3—%, RIETI OFZECERE L TR SN, BORZ2 0 < D
WZHA LY —ICE#T A2 L2 HE LTWET, sl o3 T2 AR THEE A O BT TRE
THHEDOTHY ., Ol FFFEENITE L CORMETTHOTIEIH D A,

ARalE, MNATEBOE NG PEETANC I T 5 [ERRREEEOBURRERE) ey =7 b ((R&E @ /)
FEHT 7 HNT 4T za—) OFREO—EFTH D, e-mai: tamada@port.kobe-u.ac.jp




T LT

|
L. AR o554
L AFB D 5347
V. HAR O
Bz

[FC®HIZ

SEABEFZIC L D WERLEEB L OZO%ORETREICEEL T, HEZ AENSHE
DHERRBEOBITZERTLHZEND D, PIzIX, n—Ararsrr hen—n~7l
T (FEZANEES) OFHACHA, —EEOR L, SR, B A ORH,
WBERe DR TH D, 29 LISk ER%E [JEITE K] (PR: performance requirement)
Lo, PROBIIE, AEANBEEZFIC L 2EEEEICKT L CHEEXZRET LI L. &5
WVIZENFEE~DO RIS TE « 7 O ND OBIRERT Z ENFET ohbd, T7bbh, PRITXN
BEPHEREORBICTGT DI L E2RALT 22005 E LTHRESNL TS, 5T,
PR (ISNEAEEFIT L - TTEERENRSCEMIREZET 25720, EERERE (1A :
international investment agreement) [Z&EX AEIC X 5 PR 22513 2 BEZ % T T\ 5 (PR
RIESRTH), HEFAEL, KERESIOCREBE R S AOBHBL) 2XM57-DI2, 2RIk
S PROFHZIGEL LS L LT,

LIF, AR T PR 2R IEFEORBRECHEE 288 L, EWadnsmtds (1), 2
DGR EZMRFT D702, BEHRAIZ PR ICEET 2 A28 R R A2 3% ) C & 7ok Ck
E) @ PR ZEIFHEZ M L7z EC (L), PR L SRIAOMIREH AN & 72 o 7o G
HHERET 2 (L), Y EoBReziE 2. BARO PR Z2ILFEONEEZ R L, 5%,
HARDRET 2 A © PREEIEGRIAICE L CTHEE TR & A2 BRI 5 (V).

L BEELHR

1. FIEXRIL

PR ZRIE GO EMRIT, EA B LEERT 2 RICH D5, FlIE, BED D 100% O 22
KPR ENDGE., HLWVIIREOTERNREETINROBIENERINDGE, £bEHH
FEABEEZIC LD THZADAE SIS, v, PR ZEIERIIFSNE S AR 2 figE -
SHLHZELEHHME L, HEMERSIHO [RE] BRI Tl WEMEDRSLRTERE
(pre-establishment phase) 123517 % THHAL] ZRETHZ L2 HE T

2T, @& EERNTeEEEZEIC LA AND AEEELAZRET 572012 PR 217 9 HEF|

' Kenneth J. Vandevelde, Bilateral Investment Treaties. History, Policy, and Interpretation (2010), p.419.
* Campbell McLachlan et al. ed., International Investment Arbitration. Substantive Principles (2007),
p.30 ; Andrew Newcombe and Lluis Paradell, Law and Practice of Investment Treaties. Standards of
Treatment (2009), p.423. 7272 L, %D L 51, BMNAE O PR ZE I FRHIIRE AL LV T L A
BERELHNE LEHETH D,
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EHERFLE D EBOTET, HDHWI, PR ZHIRET 256 ThH - TH HEMBZEICHENH D
£ O TOPRAIREZ RS TE7=, HlziE, #V 7IHELR (CARICOM) OER L7 T [H
BIEAI LB TOBMADTDDHA KT A ) (1984 4F) *12 L huiE, JBITESR (PR) IBIL T,
(i) TCARICOM iflEIX, JE1T#% (performance obligations) % #f9 H HIZXIT D W\ 072 5 il
HZITANDRETiH AW EEDD, I6IT, (i) [BITEEIL W7 r—~ 2 &,
A, ENEEESEITEOBEAER LOHBIRE S _XEThY ., FLIhbIZRbh
RNEDTHHIN, HBONDIFRITHE O IT oNRITNIT RN EEDD, 2D L DI,
) ZEEZ. FHIE LT PR EZIEAZRD AW 2R LoD, RIC PR ZIEA RO AT
HoTh, ANEENLRIEEZMMSET D Z LR SN TS (RIBERER),

2. %

1970 AR ICE EEIC L 5 PR 82U L=, PR IZB EEZ T Tld e El#EEHIC LS b0
LROND, ZORFIZOWTIIU T OREZEHT 52 LN TE S, 5§ 1, [EHNIC, PR
FORGLIEIKIE, B0, BARORRE L7Z HA THESNTEY ', thoEO HA I8 VT
FABRTONRNGEERDH D (272 L, EFIIFEKEE O T2 FIASETHIAS A X
ITWD), JEKA o PR 28100 & FARIO HLE D NAFTA (1992 4F4fi#E) 1106 FIZF% T bl
TWb, 212, PRESIESIAIL, MAI (Multilateral Agreement on Investment : 24X [E W B¢ &
WHE) ICBWTHASND Z EREESNTWEN, MAL ZEIZEEICE S o T- (K
1% 1995 FITPHAG S 4L, 98 FFITHE T L72), 55 3 12, NAFTA1106 520 PR ZEIES:IHIT, MAI
WCAE RS 5 Z L Idr o722y, WTO-TRIMs & (Agreements on Trade Related Investment
Measures. 5 (Z B3 2 BEHEICBET 2 E) ICHRViIAERTZ, 7272 L, TRIMs & T
A1 S 72 PR IZ NAFTA L-ULIZEL TR BT, QFMEFIEZEER, @ik L O —Ee X
OB E TR, O AR, @fHHIRD 4 SICRE SN TWD (BBEESR),
TRIMs BhE D PR ZE1E L~Lid, & HHE - EREOBLE D HITRIERBOKETH > 7
7o, ZDHDZ L DA TIEL, TRIM L~ULLL ED PREZEIESER T H5 2 & 1272 % (TRIMs
7T A),

3. MEAR: ALKE LR E
BIZE, PRZEILICIZRBIL T2 »oHEF AN H A, dekF CREE B+ ) 13, 2Eibxf
%0 PR % BAKMICHERIIZT 26D TH Y . Z AEOREITA % BARRICIEE LTI L

3 “CARICOM Guidelines for Use in the Negotiation of Bilateral Treaties” (1984), in UNCTAD,

International Investment Instruments: A Compendium, vol.III, Regional Integration, Bilateral and

Non-governmental Instruments (1996), p.140.

* Andrew Newcombe and Lluis Paradell, supra note 2, p.418.

> UNCTAD, Foreign Direct Investment and Performance Requirements: New Evidence from Selected

Countries (2003), UNCTAD/ITE/IIA/2003/7. Available at [http://unctad.org/en/docs/iteiia20037 _en.pdf].

W EENC K D PR OFIZT TR < BARZIL U & 7§ 2 5llfEE TIThit T2 PRIZOWVWT

FEAS R E STV D,

¢ Canada Model BIT (2004 %) 7 4.,

7 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2008), p.82 ;

Andrew Newcombe and Lluis Paradell, supra note 2, p.422.

P 7pF. 1980 AEARALKAL PR AR IESRIEIE, BUEDKKMALZELIL72HE Th o7, T72bb,
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BDRBFECTH D, 72720, MEICERN - F5EM 7 PR #5126 L7=8A, 4% PR & (8
LR 22 A4 5GP EHE IO W TIZPREEIERIETH AN— LIGRWVWENRETH 5,
fini T, BN (77 0 2) 1%, — A9 - 57 PR ZRIE G A2 5%F, — B O ERIT
BaR)IE BT HRTH L, Zod, KR TITH S— LU0 PREELIHNE % ¢ 2%
IExtSRE LGS, 72720, — 897 PR ZRIERIEZ R T 2546, thoflEy & o EEMNE
WAET D, PR & TR%EOME #HTHHE T, HEE . NT S° FET O F5E X TLEE LA
HNHTh D,

KB (=B KE) R B

AR | B PR EZIESREZRIT S, 2IEX | FETHEDOH TPR 2281925, K< RIE
5 PR % (MBREAIID) B2, 2EIE0 | 2 fEE-CeBIHE 2 2851k 5, FHRlO %)
BISL & EEICHE, NT & ORENE - | RAEFGT HHEELEEET S,

FEEHDHY,

RAT | FeER) - BRI PR Z28IE LS, | BN - FEMEZRKGETH-TH, il
UM L CHEIEORE S | B - —RIIC PR AR LGS, Fiz,
D Z LR (T AL AT RE M OO e CHEEIE) #H T D HE S A< 28R LS
) o %

BT | oSSR (BEREDR) #5325 | FETBEOHIZPREIEAZ ANTLE D
JBITER CTH-TH, SN PR | &, N MEHMr 2 hE#E0#EICERD
WY LR W R D B LS 0, (FRATREMED R AN) , [ARTE F 7212200

BE] 2RIt 5548, foRE
(NT, FET) & ORXBIBKEEIZ /2D,

B | EMPERRSIF RO PR AR, BEH | ER LR OKE M PERE,

ik, 7T 7 & A DOHel%,

KA L BON RO ETR XD R ROHIEIL, MEOBROMHEICER L TnD, —FH T,
KT HEEARILE AR E T2, DD, M7 7 & ABEEEZPEBR L THRE M PE DAL
ZMEPRT D72 DIZFEAM 72 PR ZREWICHIZE L TEIE L TV, 7T BRINALT— BT

SN BEOR

FrEMBEZREET L0 THosansg,
¥, EEEO PR ZBEFHEOANFITERICE > TBOD TEZETHY . Eito 58T T

HHEMLE TS, ZOF 0. FET S0 —Ei A f5B255E 0 b CR %= A0

Wz ENDHRTIEERY, B 1, F—EDIA ThH-oTh, HFEE ORERT PR 21151
ERTHEDERTBNEONRH LY, WX, Pv~A OB, ¥ v ~A I=KEBIT T

BT HF N EORKFNER S, WTFNLBRIN Th o723, 20Kk, KEE B FZ 03 E D PR 54
HASRSE, R W@ 50 PR S LFELE S,

P B, RAYOETIVBIT (2008 4) 13 PRARILGIHAZFRIT TR O, FEEEIC R A Y Ofifs L
72 BIT TIZ PREEILREAR T 5N TRV E DR,

0 723, PRESIESIED 2\ A BV T H, MFN RIEIC Ko TlLod TTA Eo> PR K 1ESRTH % 17
H UG 0G0 038 & 72 0 5%, Barton Legum, “Understanding Performance Requirement
Prohibitions in Investment Treaties”, in Arthur W. Rovine (ed.), Contemporary Issues in International
Arbitration and Mediation. The Fordham Papers 2007, p.54.
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T PR EEILGEMNEIT SN TWAER! Pr~A H=7F & BIT (1993 4F) "RV v ~A B=
FE (1994 4F) BTIE PR ZEILSLENRHRIT SN TVARY, #2120, PREILFENRRIT SN
BETH-oTH, 2SN PR OFHEANRITNA ICL > TREL B D, HlzIE, BHA
D IA DA, 11 HBEIZKS PRAEEZIIZETLHDHH 57 (HiE BIT), TRIMs L~/LD
PR ¥I%ETIEE D b0 L 55D (H=~L—7 EPA), W XD A IZBWTH, €5/ BIT
(7 40) TR B SN TWD b DD HF F== 2% Y 77 BIT(1998 4£) '*6 54213 TRIMs
LAV E AT HICIESTND,
4. B8

FREO X ST, PREESFHORS (BT 1%, HEZAFEORE OIT 40 & 4 BRI
BeE LTI LI SICH D, 5T, PR ZIEOMEIZSWTIE, BLF 08 THGRI 2 RIE
DD, H IS, FEED PR BEEIE S UAMRILIZEI LT, HEAY - ERBBNE L (&
DT MORHBHLENERREREZ AT 5 DOICK LT, PR ZILICIZELLOEEN /573
VN, 212, PREEIES FET S°NT SN[/ 5 N CER R DB MEE 72 5,

(1) PREZ L DRHL

A EOFEBESITEEES & U TSR ST E 72, IWHBEET 19 i & o4 E A
U PE DR ECM PEHERE & IC ISk %, FET (A EHCEARE) IXEBREEE EosE A O S
(RARFEAEDOFFE) ([CHE L TEY ., NT (NERFHE) X AMEREICET 2N NEEZERNC
M4 5, i, PR ZIE (Kricdek®) 3B R2A LT 6, e TREM=R)
I L 7= b D e figsn s, Thebb, B EEICL S PR BRIT (REFEREBSRICHKET S
HLOTHY) RIETIERNS DO, PRIZEESZ AR & BEZAREOV I ORFRE & HE -
EhTp70, ZiEdgEans", 2ok, BAEOER - BRHERLZALTHARND
ZEMD, PREEILIZMO TTA BIE & OXFIAMEL & 72 585 00 & %,

(2) FET LD B &
PR A5 1L 4RIE T, FET #5% & B2 A LT A Y, flxiE, 77 20 BIT OHIZIE, 2
IEfE451% (FET : fair and equitable treatment) SRIEDOH CTPR ZEILAZTEDHH L OB A 55,

' Treaty between the United States of America and Jamaica concerning the Reciprocal Encouragement
and Protection of Investment. 7235, ARZH) 2 45 5 THD PR 2R 1L SRIAITALCKAIZ bR D & D TRt F
RLEDOTHY, SHICKEZAEDOREHERNPED TN,
12 Accord entre le Gouvernement de la République francaise et le Gouvernement de la Jamaique sur
I’encouragement et la protection réciproques des investissements (1993). 723, 77 A D IIA Tl
FET #HHEDOHIZ PREIENFZENTND Z E03H 50 (BRINAY) | KEKIOE 1 FET #H5%
H (34) OHIZH PRESILITEE S LTV,
3 Agreement between the Government of the People’s Republic of China and the government of Jamaica
concerning the Encouragement and Reciprocal Protection of Investments (1994).
4" Agreement between the Government of Canada and the Government of the Republic of Costa Rica for
the Promotion and Protection of Investments.
!5 Barton Legum, supra note 10, pp.55-56.
R SIHTIC LAUE, PRIZAMIICITZ AER ORI & R D503, REIMICIT, BEFM & &E
ZNEHA OB DR FIEIT & > THEFEZERIZ/R D & fafi 45, UNCTAD, “Foreign Direct
Investment and Performance Requirements: New Evidence from Selected Countries”,
UNCTAD/ITE/IIA/2003/7 (2003), p.8. [http://unctad.org/en/docs/iteiia20037 _en.pdf].
7 Andrew Newcombe and Lluis Paradell, supra note 2, p.430.
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ZOHA PRIZAMNEABEFZICH L TARAECTENNREBELZERTILOTHL Z L2 H
HIZ FET #%ICTD s b, HlzIX, 77 > A Model BIT (2006 4£) 3 5 (AR
) 1L, KR FET OEZR T - LT, UTOXEZHAT L (BREEGEZR), TL
Do, FEAE MR, xR — BEB X OH 5O 5O A EE S FE O A E
TR R 2 IR, ENAMC BT 28 OIRGE £ - 3 E O E ., 7o b ONTEEIOZh
EHTAHMOL O HEEIL, EEEITFEZEE (de jure or de facto) AR A7 2 [HE 3
LH ORI T IIEZR B 7R, BRINELCIX FET #H O T PR 2512 EH TRV | [FH
BEOHE (FET #BHE=PR H17E) ZMWMVIAALT BIT NEEFHE SN TS, (AR BT
BIT (1989 4F) 3 4!, (A v R Y7 BIT (2000 45) 3 4%, (L% = X7 BIT (2001 4F) 3
42 LY T BIT (2001 4) 3 42, (L~ 4 ZH /L BIT (2003 /) 3 &21%. W h
H[A—OBE (FET #E=PR %E1) Th oD,

TliX, ZE PRV FET & LTHESINDIDOTHA I, ZORTHERICMET DX, 14K
Y Z—F« hoAFBIT (1993 4F) 3 &M Th o, AFRIILUTORETH D, TEMEL, —k
BB, TR F— BB L O 610 2RI O A FEE R T B OB £ 11T 5 B R
72 1ERI 2 HITE (toute restriction injustifiée ou discriminatoire) . EPN/MI I 1T 2 DR
FEFEITEEDYE 2O WNCHLOREAET MO H bW o EIT L EE T FE L
ANEFPRREEZLET 2 b0 LI N T2 o220 (BFAEH), 20X 512, FET #
WIER T 2 01%, FFEOHIREEN TEX L LERWERNZR] HEEHA6ThD, 20
ST, PREEIEZR2 DA THET 2 BIT b AL, Bl2E, 7472 R=T7EL3 A
¥ 2 BIT (2003 ) 2 5% 4 THIC KX, MROENIBREMPEI LT THRHIEA, APE - &
B WL - AEFEMTEO FEICEIT A M A IHE ., 720 QNSRS E kR A R
(unreasonable or discriminatory effects) # 4§ 2L OMFTZFRL TLARLR2WY ) (BHAE
H) EHRET D, AR, AP@EEHE (2012 F54) 75 (PREIESHE) 1, 1HIZE
WTTRIMs D PRZEIEZEA L7 E T2 TRDO I IITHEL TWD, TWTHOFRIEL .
B EOFEBEANICB W T, B UTE R OBERIC DWW T O ERTE OBITERICE L, fhofs

B 2L, 7T ADREE L7 BIT O TH 2O FET BEHE (SPREESFHE) 285 %7201
DHEZHEROND, 7T AAHIE. Model BIT IR &5 & 5 [RGB HWE S &
LTW2H00, FRMFEEOBERTYUUFHEELHTALGRWEERH L LB bND,

" Accord entre le Gouvernement de la République francaise et le Gouvernement de la République de
Bolivie sur I’encouragement et la protection réciproques des investissements, 1989.

2 Accord entre le Gouvernement de la République frangaise et le Gouvernement du Royaume du
Cambodge sur I’encouragement et la protection réciproques des investissements, 2000.

21 Accord entre le Gouvernement de la République frangaise et le Gouvernement de la République
bolivarienne du Venezuela sur I’encouragement et la protection réciproques des investissements, 2004. 72
B ABIT TiE, 35408 [RERAIEFEEA OMETH Y, 3 54 1 HHA FET F855=PR ZEILSRIA &
7o TWA,

22 Accord entre le Gouvernement de la République frangaise et le Gouvernement de la République du
Zimbabwe sur I’encouragement et la protection réciproques des investissements, 2001. 7233, A BIT TiZ,
35N [BEMPEDIRHE] BIETHY . ZONED FET FH=PR ZEILFH L 7e > T D,

2 Accord entre le Gouvernement de la République francaise et le Gouvernement de la République de
Madagascar sur 1’encouragement et la protection réciproques des investissements, 2003.

#* Accord entre le Gouvernement de la République frangaise et le Gouvernement de la République de
Trinité-et-Tobago sur I’encouragement et la protection réciproques des investissements, 1993.

» Agreement between the Government of the Republic of Azerbaijan and the Government of the Republic

of Finland on the Promotion and Protection of Investments, 2003.
5



FIEOFREZDOFREITKT L, RY72 IIERRREEZIR L TR R0 (BESEm, #ik
Grt2R), LED X 92, PREIEOHMIZ, ESAFEICL D RS2 TN
BAEET A2 EICHEONMNIT BN D,

(3) NT LD

PR IZ. EARMICHEEEE#EL BTN D L O TH D NAERREE LA T,
Zie, PRESIEGRIFIINT 5 ELHEHE L TRBY ., MAORBNIRETH D, mHOREE
NERERSNDIERLE LT, RO 2E8ZBHMLTEBZ Y, B 112, PREANAENDREZGT D
Z LiX, WTO-TRIMs (hEDHENHLH B/ TH S, TRIMs BHE 2 §:i%. GATT3 54 H (N
ERAFEFSRE) BLO 115K @ ABERIROL) I T 2 REHELZEIET D EHE L
7o BT, 2S5 TRIMs & L T4 SDEREMBEOHRZTHRL TS (RBEES
M), Zd X512, PREEIEIT TRIMs HEICBW CIINE RS BESE (GATT 3 5) BN LT
BT ONTWS, $72b5, PRIZNT & BEEMEEZAT5 2 L5, PR A EORIFIZNE
RABEETHL EMT oMb o5, H212, PREIEE NTEKOEELBEEICH DI
TWAHIE LT, 2012 4FDK[EET /L BIT 8 55 (PR £1k) n"dH 5, S 1 HIT, i-xhn
% PR ZHNZE L CTWDHM, 2004 R E LT 5 &0 2012 FERUTEE IR S 40D PR Ol % 1 D38
MLTWa, T72bb, [ 1 H (h) ZROTAEEET S, THEOERER EIXHEM
FECKI LT, BV EH OHT 5 HMTE 12 B EE RO AT 2R LT, EfEE
ML L CR#EE 52570120 () BIFOMEA, SR EBe 525 2 L. (i) HED
N aEAEIIEH L, B2 525220575 K57 PR, 2D L 912, PR ZEIEDOER
BiX. TEELRIE U3 0k Th Y | Z DT PR AT EREE L & T 5,

I dLRBE DS
1. MK

RO Loz, KRBT SIE SR TH D, YNNI 2 BRI L T, 1970 4
KNS PR DEITHI 246072720 A ETPRZIEFIENR TSNS L 912725 D% 1980
FERICAS TS TH D, TOMHOF & LT, KE= kL= BIT® (B4 1985 4, F4h 19990
) 246 THIZRO LD ITHELTWD,

7. Each Party shall seek to avoid performance requirements as condition of establishment,

expansion or maintenance of investments, which require or enforce commitments to export goods
produced, or which specify that goods or services must purchased locally, or which impose any

other similar requirements.

2 PRERIESRIA L NT RHEOEEEIERMT 23UIZ VD, 2 DO IEHEDOHBENERIC KT D
RTIEZ2V, U, TPREEIERIEISIER Lo 6. 47 NT #BHERZ bR T 5] & LTH,
WIS, INT B ER LT PRESIESRIBISER T2 LIRSV, 7205, PREIEDOKHEN
NT BEEOHNBICERIZAE SN TN ENBEIOLND,
" Rajeev Sharma, “The Jurisprudence Interpreting NAFTA Article 1106: The Prohibition against
Performance Requirements”, in Todd Weiler (ed.), NAFTA Investment Law and Arbitration: Past Issues,
Current Practice, Future Prospects (2004), p.91.
% Treaty between the United States of America and the Republic of Turkey concerning the Reciprocal
Encouragement and Protection of Investments (Signed December 3, 1985; Entered into Force May 18,
1990).
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IO X oI, PIHoIEKTIL, wmHER v —hrar T NEATTEEIET DI E
5., I, ZOMOFEBIOFENR ] (any other similar requirements) % H2E1Exf5 L LT 5
PR THY, BEOKINE EFHE L-HE TH -7,

2. MAEDILKE

KT T Z D% ZRIExF 5O PR ORI 2 8C Lo, THEPIENR ) o2k L E 2T 5,
T bbb, MENZRRBEINNE T~ Llizfa L7z, & 510, PRICETAFUERHINEZRIT D
LI o T, MR E L 72> TR Y, BIEOIKHIZHEE L TV D (2012 4K EET

JL BIT. NAFTA 1106 5. 2006 45 F % OE5 )L BIT),

HA D PR £E LSRG b K 238 A

LTWBZENnD, FkodbkiEE & @ A IZB W TIEEBIZ W B4 5 ATREMES mV, £
Z TLLUF.NAFTA & K[E O Model BIT D4 i & bhilg L oo ALK O R A L X 9,

NAFTA
Article 1106: Performance Requirements

US Model BIT 2012
Article 8: Performance Requirements

1. No Party may impose or enforce any of the

following requirements, or enforce any
commitment or undertaking, in connection with
the

management,

establishment, acquisition, expansion,

conduct or operation of an
investment of an investor of a Party or of a
non-Party in its territory:

(a) to export a given level or percentage of
goods or services;

(b) to achieve a given level or percentage of
domestic content;

(c) to purchase, use or accord a preference to
goods produced or services provided in its
territory, or to purchase goods or services from
persons in its territory;

(d) to relate in any way the volume or value of
imports to the volume or value of exports or to the
amount of foreign exchange inflows associated
with such investment;

(e) to restrict sales of goods or services in its
territory that such investment produces or
provides by relating such sales in any way to the

volume or value of its exports or foreign exchange

earnings;

1. Neither Party may, in connection with the

establishment, acquisition, expansion,
management, conduct, operation, or sale or other
disposition of an investment of an investor of a
Party or of a non-Party in its territory, impose or
enforce any requirement or enforce any
commitment or undertaking:

(a) to export a given level or percentage of
goods or services;

(b) to achieve a given level or percentage of
domestic content;

(c) to purchase, use, or accord a preference to
goods produced in its territory, or to purchase

goods from persons in its territory;

(d) to relate in any way the volume or value of
imports to the volume or value of exports or to the
amount of foreign exchange inflows associated
with such investment;

(e) to restrict sales of goods or services in its
territory that such investment produces or supplies
by relating such sales in any way to the volume or

value of its exports or foreign exchange earnings;




(f) to transfer technology, a production process

or other proprietary knowledge to a person in its

(f) to transfer a particular technology, a

production _ process, _or _ other  proprietary

territory, except when the requirement is imposed

knowledge to a person in its territory; or

or the commitment or undertaking is enforced by
a court, administrative tribunal or competition

authority to remedy an alleged violation of

competition laws or to act in a manner not
of this

inconsistent with other provisions
Agreement; or

(g) to act as the exclusive supplier of the goods
it produces or services it provides to a specific

region or world market.

CRABWEE 31X /37 3 (b) TREMIAE)

(g) to supply exclusively from the territory of
the Party the goods that such investment produces
or the services that it supplies to a specific
regional market or to the world market.

(h) (i) to purchase, use , or accord a preference
to, in its territory, technology of the Party or of
persons of the Party ; or (ii) that prevents the
purchase or use of, or the according of a
preference to, in its territory, particular
technology, so as to afford protection on the basis
of nationality to its own investors or investments
or to technology of the Party or of persons of the
Party.

% (h)1 2012 4R EERR CHEIN S V72 SR,

2. A measure that requires an investment to use a
technology to meet generally applicable health,
safety or environmental requirements shall not be
construed to be inconsistent with paragraph 1(f).
For greater certainty, Articles 1102 and 1103

apply to the measure.




3. No Party may condition the receipt or
continued receipt of an advantage, in connection

with an investment in its territory of an investor of

a Party or of a non-Party, on compliance with any

of the following requirements:

(a) to achieve a given level or percentage of
domestic content;

(b) to purchase, use or accord a preference to
goods produced in its territory, or to purchase
goods from producers in its territory;

(c) to relate in any way the volume or value of
imports to the volume or value of exports or to the
amount of foreign exchange inflows associated
with such investment; or

(d) to restrict sales of goods or services in its
territory that such investment produces or
provides by relating such sales in any way to the
volume or value of its exports or foreign exchange

earnings.

2. Neither Party may condition the receipt or
continued receipt of an advantage, in connection

with the establishment, acquisition, expansion,

management, conduct, operation, or sale or other

disposition of an investment in its territory of an

investor of a Party or of a non-Party, on
compliance with any requirement:

(a) to achieve a given level or percentage of
domestic content;

(b) to purchase, use, or accord a preference to
goods produced in its territory, or to purchase
goods from persons in its territory;

(c) to relate in any way the volume or value of
imports to the volume or value of exports or to the
amount of foreign exchange inflows associated
with such investment; or
(d) to restrict sales of goods or services in its
territory that such investment produces or supplies
by relating such sales in any way to the volume or

value of its exports or foreign exchange earnings.

4. Nothing in paragraph 3 shall be construed to
prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection
with an investment in its territory of an investor of
a Party or of a non-Party, on compliance with a

requirement to locate production, provide a

3. (a) Nothing in paragraph 2 shall be construed to
prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection
with an investment in its territory of an investor of
a Party or of a non-Party, on compliance with a
supply a

requirement _to locate production,

service, train or employ workers, construct or

service, train or employ workers, construct or

expand particular facilities, or carry out research

expand particular facilities, or carry out research

and development, in its territory.

and development, in its territory.

(b) Paragraph 1(f) does not apply: (i) when a

Party authorizes use of an intellectual property
right in accordance with Article 31 of the TRIPS
the

Agreement, or to measures requiring

disclosure of proprietary information that fall

within the scope of, and are consistent with,
Article 39 of the TRIPS Agreement; or (ii) when

the requirement is imposed or the commitment or

undertaking is enforced by a court, administrative




6. Provided that such measures are not applied in
an arbitrary or unjustifiable manner, or do not
constitute a disguised restriction on international
trade or investment, nothing in paragraph 1(b) or
(c) or 3(a) or (b) shall be construed to prevent any
Party from adopting or maintaining measures,

including environmental measures:

(a) necessary to secure compliance with laws
and regulations that are not inconsistent with the
provisions of this Agreement;

(b) necessary to protect human, animal or plant
life or health; or

(c) necessary for the conservation of living or

non-living exhaustible natural resources.

tribunal, or competition authority to remedy a

practice determined after judicial or

administrative process to be anticompetitive under
the Party’s competition laws.

(c) Provided that such measures are not applied
in an arbitrary or unjustifiable manner, and
provided that such measures do not constitute a
disguised restriction on international trade or
investment, paragraphs 1(b), (c), and (f), and 2(a)
and (b), shall not be construed to prevent a Party
from adopting or maintaining measures, including
environmental measures:

(1) necessary to secure compliance with laws
and regulations that are not inconsistent with this
Treaty;

(i1) necessary to protect human, animal, or plant
life or health; or

(iii) related to the conservation of living or
non-living exhaustible natural resources.

(d) Paragraphs 1(a), (b), and (c), and 2(a) and
(b), do not apply to qualification requirements for
goods or services with respect to export
promotion and foreign aid programs.

(e) Paragraphs 1(b), (c), (f), (g), and (h), and
2(a) and (b), do not apply to government
procurement.

(f) Paragraphs 2(a) and (b) do not apply to
requirements imposed by an importing Party
relating to the content of goods necessary to
qualify for preferential tariffs or preferential

quotas.

5. Paragraphs 1 and 3 do not apply to any
requirement other than the requirements set out in

those paragraphs.

4. For greater certainty, paragraphs 1 and 2 do not
apply to any commitment, undertaking, or
requirement other than those set out in those

paragraphs.

5. This Article does not preclude enforcement of

any commitment, undertaking, or requirement

between private parties, where a Party did not

impose or require the commitment, undertaking,
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or requirement.

3. fRER

KEET LV BIT (2004) 1% 2012 FEIZGT SN2 END TH H 23, PR ZRIESGEIZE L T
2004 FEFERR S NRIER— ORI B AL N TV D, ME—EIE S 72 80%, 855 1 HIZ(h)AN B
SNTERTHD,

OF %3]

BRI D PRI 2 SOFERICHEI NS, 8 112, HEGEN CTRE IS 2
TAZRBITT D L2 BEZFICHEIT2ERTHD (NAFTA 1106 55 1 THD(a)~(g). KETE
TIUBIT8 5 1 1), H 212, (M HOFZECMEIR A2 TS Z L ICBE Lo Bk EZFRT 2 &
f%é(Mﬁnum6%3%(w~@\%E%?ans%zﬁ)PRﬁmmzo@%M’

HSNTHWDH, 5 1 HRO BRI S ORGP IZEE L TITh I G E 12, 5 2
FROLDIZHEYET 22 L2 d (BEEM.,
QmEETE

NAFTA 1106 5 53 (E7/V BIT 8 §: 4 TH) (2 LAUX, 1THE 3THTEEIE X4 D PR LR
MTHY, HEINTZHOUSO PR FESRIZITEH SN2, EEOMMEHIEHIZIB VT
H, ZOHE TCTEHMIAN TS (Pope&Talbot Fff: & S.D. Myers F{ES ), 29 LI#HES
ik, BEMEEOMPRMEIR 2 H1503 2 72012, T7ebbihEHEric X > T PR £ L#EPE
JERREN D DAL 5 H AT T%ﬂ“(b\ékﬁfréﬂé
QISR E

NAFTA 1106 §5i%, PRZEILICEIT 5 2 DO HIEEZ R IT TWD, FH 1T, 4HN3HD
PR 2L OFISNEZHET D, 7005, PROFTYH, [HEBEBNICK T 5], [HEESIT 2%
JHER, RO BER, FEE O DOER, FEE ORI O /Ek & IR0 E K, A
ZEPRRE D FEREDFEER | IZHOWTIXPREILOFISNE Eivd, 7ok, 4 HOBISMREIL, 3 HIC
T HHIE L TROLENEHEOTHY 1 HIZHT D614 & L TEERD ey, 5212,
NAFTA 1106 5= 6 Hi%, L0 — i E TH Y | TEWNER X OH A0 2 MR35
T2 DI ) HEELZIZOW T, 1 IH(b), (o) L3 H(a), (D) DEIEDFIS L iS5,
06 HOFINHEIL GATT 20 KICHLL L7-b D LRSI b, 7235, 1106 5 & 1XHIIZ, 1108
SN AR BINHLE & o> TRV | [ 8 T LT, BUNTRESFOSEFIZE L T 1106
ZOPREBIENHEHA SNV ENEDLNLTND,

1L ﬁ:ﬁﬁuw vaXiis

RIZBET D& BT 72 < | EAEESLCH A L L Thhole, 272 L, BFE, £o0
@?%T\‘ PR BIEDHEW N RSN TND, 72770, Z< OERITKERENA X a XD
FHEFTIZ NAFTA N 2 272 D ThHh 25 (ADM Ff, Corn Products 4, Cargill S5
DIFEE, WTNHAF T aOR—ORBEEOEEELZM D FETH D), 2D,
B DI 5T 722 D DIE, NAFTA @ PR 2 ELIEOIRIC I £ 5, i3 2. NAFTA
@ PR 251 (KA IZAABICHED ANSNTEY, OB EET RIS IRICE T
Do EHIT, IEHIEIE NAFTA OFEMEGH 4 U T Y | NAFTA 41 & 1ZH W N2 203 # 72

O—’CI/\%)HE\;%);/E‘IEE a:1ﬁﬁ”60
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1. NAFTA 451

(1) Pope and Talbot v. Canada, in the Matter of an Arbitration under the Chapter 11 of the NAFTA,
Interim Award (26 June 2000).

AT, B E2 B LR (0205 o) 2k 2 @i E 30 &
C 502 Y FOHEEIZ OV T KEEZ Pope and Talbot £1:% PR 28 1E S IE N & FiE L 7=,
WL E L, KE & T 2 DR T OEARAS O I BR A E (SLA: Softwood Lumber Agreement)
IZHEADNWTELNTHEE TH -T2,

FSZANIE SLA ZD b D TldZe < I ot BifIHIE (ECR: Export Control Regime) %
U7z SLA ORiATS T—EREDOEARM Ofitt ] 2R L TSR ZRILE LT NAFTA 1106
RENEER LTz, o, FSOEEIET, EE (dejure) OERTH D1 FELE (de facto)
DERTHAINERDLT, TRTOBHEBICEASND 2 VDY, Bz, BFHE0 [—iF
LAL oW s Ot A Bk D IO wflmaﬁlﬁwwgﬁ%iﬁbtﬂiwtfﬁ
#%) (advantage) D52 % HEL TV 5 AT, 1106 55 1 H(a), (e)F L V1106 5= 3 TH(d)IZ
ﬁ#éki%btﬁ>:nmﬁbfﬁ%ﬁ&\mm*sﬁkiD\HL3@®PR%¢i%
RECHE SN IEICRE S NS 72077, 1THD [HHE ED] (de facto) ERITH W 5720
LW, Fim, 1106 55 1 TH(a)IZB LT, ECR (Z—E LUV OB 2 k425 L0 TlE7e< .,
1106 SRIFHRHER 2565 L LTR Y, BHHIRIITERE LTnanE BELEY,

RERIE TR OFIWr &2 R L7, 85 112, 1106 & 5 ML 1, 3 HOMRIZB W TIRERN TH 5.
1, 3 EHOFEL, WROXZE2BL TIERS AR, 8212, ECR BEICBWT EB R
LFB %2 i H2EH 25 2 5 Z L1, 1106 5 3O 83§ (advantage) (Z3%47 5, 1106
K1 H@QODOXENEL, Wi —EZAD LV EW (ahigher) UL % 721354 o & 589

ZEICHRMICIRE SN TEL T, 5D (any) LU F 7213 EIEG Ol H O5EH] 12 [F
FRICEA SN 5%, L L2aa b, BCR 28 TERZFRT £ 7213850615 ) b TRV,
1106 4& 1 H@Q@pER O EIRIZRD B2V, ECR 1T, FENKE A~ HILEZ8mE 4 5 &
DTHDHH, ZOMHNIH FHIZHB T DHEFAE TR AORN, WG, LR, &5, Fhi
ERIREEOZDO [FRk) TIEARWY, DLEX Y, 1106 5§ 1 H(a)DERITRD L7200,
B30, 1106 55 1 H(e) & 3 HH(AIZHOWT, AL, TEMNMGE] (domestic sales) & i
D7 DIRFE] (sales for export) O XFIAHEL L T 5®, ECRIZHAM O TEANBRTE] 12
KL T HOHIRGIRL TV, BLEL D 1106 55 1 H(e) & 1106 5t 3 H(A)ITEHT % Hsr

* Pope and Talbot v. Canada, in the Matter of an Arbitration under the Chapter 11 of the NAFTA, Interim
Award (26 June 2000), para.45.

® Pope and Talbot [2000], para.47.
31 Pope and Talbot [2000], para.49.
32 Pope and Talbot [2000], para.50.
33 Pope and Talbot [2000], para.54.
** Pope and Talbot [2000], para.70.
3% Pope and Talbot [2000], para.73.
3% Pope and Talbot [2000], para.74.
37 Pope and Talbot [2000], para.75.
¥ Pope and Talbot [2000], para.79.
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ADERIFFRD b,

KBTI HH L ORFEEIZ, —E LNV Lo ZHIRT 52 2 HBELTED .,
— 9% & NAFTA 1106 £k 1 H(a)lZ K LTV A%, fil )y, AT PR 25 IL REER NRE SN
o=k, RIGREOMBRGIEICET HMEEDNIERREIEELTNWD, ZORT,
AETIL 1106 55 1 FHE 3 IHD PR 2RI REFIZ NG P foic, $72bb, B H
WHCRESNDDh (BI/RSNFZRIEFEHIZTICREINDDD), e b TEER) HIEN
ATREZY (FFE LD PRICEEYS T 2 L HIWT LG50 MBREIC e 572, EAEIX 1106 55 5 HA
B L, L3 HICHRSIZE SN PRICEBRIZCES T2 00T NEEILEns LTz, 772
b, 1106 FIXFFEMELZA L TEBY, [FEEOEX] OWENELZEE L, ZOME, ff
HIEIX, SLA BEWL-ULolgH 2642 2 L 2RBHoo, [HR] ZOob0ZziL T
7RV ECHIBT L, 1106 S5 1 TH(a)ZTESR LRV & i T s,

(2) S.D. Myers, Inc. v. Canada, NAFTA Arbitration under the UNCITRAL Arbitration Rules, Partial
Award (13 Nov. 2000).

K[E {2 S.D. Myers £1i3, PCB BEHEY) & JLER 35 7= I BEFEM & 71 2 0 B K [E A~ L
L9 L LTWER, BFFERF GREERRE) 1%, L RE~OEFELHH L L CHEEY
O (IFEINEREA~D) BAGRHEIE 24 Uz, £ 2 T S.D. Myers #Ei3h#IC B T 24T
WHFRIZ NAFTA 1106 & (PR 251E) (ISR L TR kS IcEE Lz, THH E (effectively) |

(B FF\Z K 2 Ekila) B E v 13 PCB BEZEW % 1 % CHLER$ 2 Z & % SDMI £E[S.D. Myers
FEOHFHF2t] IR L THEEITHEOEA L] OTHY, TZ0fER, PCB WHL¥ER
WL T, B XM —EAMEEEBEZ D Z L EERL, - EREOENT
TURNEENRT DI EETERTHEITERE > TEB Y, NAFTA 1106 SRIZES AT HD
BT 52, BYEAOFRIE, HFFA 11065 1 HOB) E(GERKTHEVWH DT
BHotz®, ZHICH LTHTFNE. & 11T, 1106 FKiTEE ik &5 PR ZE#MNICHIE LT
BO . AEOBEHAIEASIIEILEENS PRICIEENAVETZELEY, $2bb, FED
EEIT. (ERICID) D FEELRBLIOY—E2DBARLCT— L a T FOEREBRL
TWeWnWE Wy, §2ic, AR EHEII AR, SO Eam I ELR#ET L7200
VERHEBETHY . 1106 06140 (1106 £ 6 H(c) NHEAIhD WY, DLEo Xz,
A4 1T, ONAFTA 1106 = CTZEIE XD PR IE TEKA) PR b E&Te o, @FIFME
TENEH FTRENG DY, D2 M Th o7,

LLEDFIZONWT, MEETRD X 2 I2ik_%, #1112, MERECIE, &2k

3% Pope and Talbot [2000], para.80.
% Rajeev Sharma, supra note 27, p.91.
ORMETTHANL AL, NAFTA 1102 52 (WERFRE) . 1105 & (RO FFE) | 1106 5= (PR %%
1) 1110 & (H) OB Z LT TWD, RIS, fPEGEL NAFTA 1102 5k & 1105 SR DE
KERBEL, HEREZEDZ, S.D. Myers v. Government of Canada, Second Partial Award (21 Oct.
2002).
2 S.E). Myers, Inc. v. Government of Canada, NAFTA Arbitration under the UNCITRAL Arbitration Rules,
Partial Award (13 Nov. 2000) [hereinafter S.D. Myers], paras.140, 270.
B e, WISLAIX, NAFTA 1106 52 6 HOBIAMRAE D H SN G v & EEL TV 5, S.D. Myers
[2000], para.141.
*S.D. Myers [2000], para.154.
#S.D. Myers [2000], para.155.
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TSN 7-mH2E b1, B% R0 (a regulatory approval) (ZAFFET 2 B/RA S &V H I
X (form) TITONTZH D TIXZe->722%, NAFTA 1106 & H T DI2dH 7= > T, fhEkE
iE, s o] B (form) 720 T <, SR (substance) & A2 TIUER B0 &
5%, bbb, MM ARERLL LIS, AEOAZEERE L, B L1 PR O
EENROVD, YEZHED TEE) 2 PRICGELYTHI0ELEMEFT LW, F2i2, ff
HOEIL THEE O FR (substance) Z Mt L2 T X620 E DD, INAFTA 1106 5 1 H
BIXO3HIZET b7z TER] (requirements) (ZEFEAIIC (squarely) 7% L7220 X 9 7Zaiil
KIRHIRZ BRICAND 2 L3 TE AW ), REORFUCHEH LG22 b R W iERE S
. THRE M PE DB B X XiE R (conduct or operation) (ZRILTJ W ooy (1106 55 1 HAE
=) THDHM, 1106 5 1 H(b) & (IS NICHEA ShenS, ZofEs. [ F ¥ Otz
1B Ema DFEIREZHE (substance and effect) % NAFTA 1106 52D X5 E &b E R 512, [F
ZOHPANICH D [ER] 13 SDMI AHICFRE SR TWARW] SR 5%, 2k, fhEiE
XX ORENE L H NAFTA 1106 52 1 HOZE EtRICE TR L7z72D, &
F AN TR L7=FIA O A (NAFTA 1108 25) 12O WTIRHIWT 275 L TuhZaly,
ARAEDAPFAEIBNZ DN TIZLL FORE IR LG5, 2 11, PR OHIEFICBI LT, fhEIEIX
HEO B (form) 7207 T2 <, 92K (substance) & #HIT % &k ~5 2% (para.273) *°,
1106 52 ZER) 12 NEHAYIZ (squarely) 3234 L7gV | REITEEES W EHIET L Tk
D (para.274) . FHEAIIZIEZ 1106 o0 TEEZZ UM 2 RABNHW T 512k E>TWb, £
DFER, RS THRINCEE L SNARVIR Y XA OERKITRD b\ s n s, i,
Z DYk LIt 2y, OPR £ IR LTk, T I cidze < TR Ik
EATORETHD LMEND?, ORICAIEOHEIC W T TR FEMThRL TR,
1106 SE A G a1 HAL T\ &g i D, [ERIE fL A fF L7z Schwartz fR# N 2354575
Eolc, B FomtEEilix, TEEERZR2E] (practical effect) D TIX A T X ENIZE T
Ba—HLarsy NERIZZESTHY, NAFTA 1106 55 1 HOLII KT 506 Th 55,
5210, RIFOEEBMRITITFHR R AR H D, T705, PCB BV OLBMEZEN T4
EWNIZB W TG S TW oo LW ) I Th 5, Schwartz (A 23535 L 912, [S.D.
Myers fEAAFEERIZ PCB OWBLIH L %2 1 4 CEME L Tz &1L, Bix ein ot —
A —hND (BFED) #EENLBAL, £e—d VO3 @E R L ThiEs

*S.D. Myers [2000], para.273. 7233, Z OHIEHIZES LT, MHEIEIL GATT Bt FIRA FE: (B
D Foreign Investment Review Act (FIRA) (2 OW CKRENGF A - HM) 1B 2 3% Vs E%
ZMLTHY . GATT (2L NAFTA 1106 FIZHHLOBE TR Nb DD, BEE e - TZHED [TE
A (form) 7217 Tid7Ze <, 52K (substance) 23 RET S AL TN D LU 5, S.D. Myers [2000], para.274.
47°S.D. Myers [2000], para.275.
8 S.D. Myers [2000], para.276.
#°S.D. Myers [2000], para.277. fh#IEA il T 5 X 512, A TlX Schwartz fifiEk A 23 & SC o
MEREZMN LTS, ZOERIZENIE TR (effect) DRTH T Z OHEIID T ZENIZE
i} 2R & SDMIAEIZER L TR Y . Z DA CTNAFTA 1106 55 1 TH(b)IZEK T 5 &L T\ 5,
O fhEAED Z ORI, ERIE R A2 A L7z Schwartz i3 A D& RICHI-> 726 DT 5, Separate
Opinion by Dr. Bryan Schwartz, concurring except with respect to performance requirements, in the partial
award of the tribunal (12 November 2000), para.192.
3! Rajeev Sharma, supra note 27, p.84.
2 Andrew Newcombe and Lluis Paradell, supra note 2, p.426.
>3 Separate Opinion by Dr. Bryan Schwartz, para.193.
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BRNoT=ThAH ™M L), BETHIE, RE PCBAHIEENBMA STV ARVIREET
bolzlzo, m—harTr MERASEO PRMEFA L CWRholmtENns,

W3T, fhERIEIL. BT X OEEEHEE Y NAFTA 1102 5 (WERGBESE) (OERT 5 &
W oo, 1106 5= (PR ZE1E) (IXEK L M L7z, #Ekn 6, NT #&7% & PR 25 1R
INFCERT 2 ESNTE D, RN GIEmENEE L WEAERSVEDH Z
WD (N ERFEE TIEZH 505, PRSI ICITER LA WIEIZH 0 1E5), s,
BRI R 2 £+ L 72 Schwartz f#&k A&, MZe X0 B2 —ERERO T\ D, 77005 1102
& (NT) (&R D@L, 1106 25 6 THO PR ZEIEFIAMCITEY LEERWE WS, OB F 4
OB I NT BHEEX TH Y, [BEIN-E G Thd, @I OB IXBREIRHER
BEEINTNDN, ZORIMIITHIBEXORELZHIE LD THY | fFE, Z2ZD
M DOAHIFIIE 2 RET DI B L O TRV, BLED X 51, Ao flmiEx

(R CARMLE] TholZ &b, IREMEZITELL LAV (NAFTA 1106 55 6
H) &), LEOX ST, NTEXKOHERETH H8E. NAFTA 1106 5= 6 JH (PR 25 (D
HMRE) ITIEREY LB &0 9 IR 28 < TREME DS B 55,

(3) ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award (9 Jan.
2003).

KETIE, EEAXHT2EEERER 7Y 7 MIBWTCITKEEOSMZ A+ 5
ZENEREINT W, T3 - 7 XY J1ik] (the Buy America Act) ([ZHE-5< [/814 - 7 A Y
71 %3k | (Buy America requirement) Cdb 25, A TIiX, U7 ¥ Ot ADF #7358 ¥
A E—=F = VORRFTEICAML LR, Uy — Y =T MERRIT S, - 7 A Y BIEICE
ALRWZ LB E L TYZANLEZR D 720> 72, ADF O H 3 2 8k 13 K [E E IR

(U.S.-origin) TH o723, Xy 7 OERICBNTI bR AR EZMLEL LT
W THD, £ TADF fhiZ, /31 - 7 AU IiERKD NAFTA 1106 2k 1 H(b), ()2 A ITiE
KyHEFERLE, ZORT, KEASS EROERNEN= T > FER (NAFTA 1106
(D) 58) ITHNTHZ EARBO TN, YFHEIL PR 2EOFISTH D TBRFHE]

(government procurement) (NAFTA 1108 5&) 1Z#%% 45 & EE LY,

i, RKEOHEBENZNEARE LTIe—hrar 5o VERTHDHZ L EZRO-D
DO FISRECET 5 KE O FIRZ RO BUNTHEICBE$ % H&2S PR 28 1O FI4k & S
NTNDZ L ZHEE LT (NAFTA 1108 55) 1106 DI & 780 72 o 127 45 1 12 NAFTA
1108 55 7 THIZ L iE, NAFTA 1102, 1103, 1107 RIFLUTFTO L OZ@EHA S0 E L, (a) 4
HEIIEERZEOFE (procurement by a Party or a state enterprise) # %817 T\ 5, 5212,
NAFTA 1108 £& 8 TH(b)IZ LAUiE, 1106 Z5 1 HH(D), (c), (f), (2)F L O 3 H(a), (b)iF, HFH[E X

> Separate Opinion by Dr. Bryan Schwartz, para.197.
> Separate Opinion by Dr. Bryan Schwartz, paras.199-200.
O CKEMNT., AREOZR N —H a7 2 MEBR (NAFTA 1106 4 1 (b)) CTd 5 LIRIRFZ,
KETHRE SN AKE TR SN D — BRIk 2 EE O 5D ER (A5 1 H(a)
RN T 25 2 L &EO TS, ADF [2003], para.159.
>" ADF [2003], para.159.
¥ ADF [2003], para.159.
% ADF [2003], para.170.
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B R OMZEIIEA Sy ERET D, AT, KEAJIC X 2 BRFHE TR
<V IMNOFAENRHBEIZR->TEY, Lrb LRSI EHERIZEERED ] BUNHE
RS E LT ey, fEsEE, KEEZE TEAE S L THEIMThTnD 2 & 28l L
LT TBfFfE] ThdZ Lzl

(4) Archer Daniels Midland Company and Tate &Lyle Ingredients Americas, Inc. (ADM) v. United
Mexican States, ICSID Case No. ARB(AF)/04/5, Award (21 November 2007).

A X adfliE LA FEY — e 285 FL (IEPS : Impuesto Especial de Productos y Servicios)
DIETESREIX, Y 7 MIEHZ 20% OB 21T o 7o, 72720, ZOmEMAXGE TR E R o
—Y « a7 (HFCS : high fructose corn syrup) @ X 9 I H7#HE (cane sugar) LIS D HBE
Bl L2 BBHCIRE S uic iz, HEEME AR Loy 7 MRBHI B E 2 Z T 5 2 &
12722720, HFCS % 83 - R5e4 2 KEARE ADM thid, A v =2 X 2 MBHEE I3 A EHb
PEPEHE D ERIHIR#E T 5 & LT NAFTA 1106 SRiERK A FiE L7z, Zhicx LT, A% =
(. AEHEEITREME IR L) @ TR n e FRL, AREREEGE LY

PEIEIZLL T O X DWW L7z, 5 112, NAFTA 1101 3 HIZK Y, AFx v =k [HE
D) BEFEE T NAFTA HUO 2 TOHREFIT L CPREERBEZA ST, 212, AF
vz XD PRIL, BB ZEZT 572912 HFCS Db ICHEEM O 2Rk 5 =
L THY . NAFTA 1106 -3 HO [EHAN= 7 FOER) (aH) BLO THEERNOY
fmOREN | (bTH) DERIZFE Y 3 5, NAFTA 1106 55 3 TH T FLBUEE 2 & O 7= [# 4% ) (advantage)
DFRIBIE L7 FE D PR ZEEIE LTV 5%, 8310, A% a ORBUHEEITRREE S IC—
ANICHERE 25 L TR Y . ENRER LM EFH 2 KA L TW RN, AF T apnow
PEEEIIRENCENBEICRONTWDY, 72, A X alNO% < O RESES 135
FRC &L o Tl - BEINTWEY, & 412, BLEXY | Ao ookt [ERE
HME] CHBEEOEKOMEND, AX T aNOWFEREHIC MEik] (advantages) 735 %
HILTWD, BBHENORD Z 0 MERE] (X, TREMPEOIENE (profitability) (2xF3 5

E2hH (adetrimental effect) 8 L CWo7o® |, AN AD AT aNOREMPE [1ZRHEH
L CJ (in connection with) 5-x LN DTHDH, ZOFELE (Ht5) 1%, HFEEOPEMAEE
MERELT2EDTHY . SHICTHN AR REMPEL AT 2 HFCS PEXEITX L TEBRT
bBHZ LD, AF T aOMBUHEIL NAFTA 1106 4 3 HIZEK T 57,

B, AMETIE, AF il L NERMFBZEER (NAFTA1102 54%) & EFLo PR ZKIE
BUE DBERIZTARRE S TRV | EEIUHRREITAT O T, HESEIL, NAFTA 1EX
DEEEA L LTAF 323300 5Kk RADIHWEMmLETND,

O Z T, NAFTA 11 % (BEF) 121% [BURFRE] OERPED LN TV RV, fiEkiE
IZ NAFTA 1001 §&: 1 TEB X OV S THICHE S L [FRE] &2 2B L 15, ADF [2003],

paras.161-164.
' ADM [2007
62 ADM [2007], para.218.
3 ADM [2007], para.221.
4 ADM [2007], para.223.
5 ADM [2007], para.224.
5 ADM [2007], para.225.
7 ADM [2007], para.227.

, para.2.

e e

16



RIEHBIZ O W TIILL T O R &2 F84H LIS 5. 5 112, PR 281123\ T [#4%] (advantages)
fHHORNERINTWD, (EE] ARIIENMFBEEES BRI OO THY , FEMIC
AR aAEEERZEBRT I EEAERL TS (ZoFEK T, NEEFBEBEER & [k
BEThHD), IBIC, AXvaELRA U MER] 252572021, FrEESn (H#EE) 2468
AT H0ERHDZ LD, FIFEZ PR L7225 TND LTS TS, 212, EEMIE
& PR OBHEMENRIE L 72 o 72 (18D Cargill FETH A 2 a OfBHE L BEMPEDR
HMER GRS LTS TN D), ZORTHERIET, TSI x T B E3hE: (detrimental effect) |
ZHUEL U CBIEMEEM ORI ZHW L TR Y . 2 OHW N %IC Cargill FETHBE ST
W5,

(5) Corn Products International, INC. v. The United Mexican States, ICSID Case No.
ARB(AF)/04/01, Decision on Responsibility (15 January 2008).

AN TIE,ADM FFF & [RIBRIC A % 2 3 O BITE S E & 72 0 OK[E{RZE CPI 173 NAFTA
1106 $2OER % SL T, 72720, RS AD BRI ZFREICIR R L2722t bbb |
HESEITZE O ERZBEITIRIT 72, HEEITKRO XD ITHBT Lz, A F 2l X OB E
X TCPIAITIHT L DER IR INTE ST, AF v X CPLALIIH LT, EMFED
JEIECBIMIFR £ &5 D WITBLHE H O R 247 - TnZewy, MBS E 2 oMo HHNIEL, ENIk
TR AELZ AT 27200 b O TIERY, AF T a0MBiHEIX. CPI OHEEFIZLD
CPI PO IEBSELEREDROL ETLEOHNTE LD TIESH D2, RIZZhnd PR
Tholee LTH, Tty 7 FEHLERS (R1K) ICRENZbDTH Y, Lol
[ (mandatory) 72% D TIERN -7, HE- T, 1106 F&ICBIT 2 EEEZ AT 25,

AT, AF v a0ePii#iEIcB LT, ADM 4t & Cargill 44 & 12312, NAFTA 1106
FOERDPRESNRD o7z, TORPE, PR 23 CPLALIZFFEMICIE S N7z b O TiEAen
ST BROHRBIPED RN E W) RITRD BTV D, 7272 L, EOEAFFIZEE LTI,
D 2 & DEE W) Hb b, RPMERELI DO EF A LD,

(6) Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award (18
September 2009).

ADM & Corn Products S & [FAIARIC, A %o 2 OFEBEBEICE L T, KEARZE
Cargill fHIFT 4B AT AN A X aFENELZHEHT 22 L2 RTHLDTHD | NAFTA
1106 5= 3 HUZIEN T 5 & TR Lz, A TIE, A% aORBiENREME NZBEES 5

(“in connection with” an investment of the investor) 7G2Gz, A v aflif, FEBLH
XY 7 B (&) IO b O THY . KRN Cargill fEOBEEMPEICH T D H D
TiE7enWEEELT TEEME] 28 E Lz, ZORT, MEETUTOL I ICHET Lz, &
L2, PREEIEBUENSIASND Z LM THY . SIROTZDDOT A F v AT 0nn®, [k
HOFRIZ I Tz o TIFFRANERK DR FIE G1 %) 22D, H212. AF T a OB
&7\ Cargill #ED A %2 a N TOFKEMEETH 5 Cargill de Mexico (2 BT L7-) @M A%
ST @GR E 725, 8312, ADM FFEOMEIEIL. NAFTA 1106 520 [ZBH

6 Corn Products [2008], para.80.
5 cargill [2009], para.313.
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%] (in connection with) &9 LFIZOWNWT, TEEMEDILENE (profitability) (2% L TH
L7070 (a detrimental effect) #5272 Z & #BHHBE LT, YZBHEEN P ANOKRE
WIPEIC TR %] Ll T% (ADM, para.227) ", BAEX 0, &z A x> am
FAFIHEE AS PR SRIICIER T 5 &Il L7,

AL, ADM Hf: & Corn Products S & [AER D (IEPA % FLfHE) (TEKL TR,
BEIZ ADM HETHI A T ENTWENELBEE L2 b0 L@ b b, Frlo, EM
PE & OBIEME &V 5 NAFTA [E A O W UEIZBI LTIk, ADM FEEUE 2B L T THER)
# (detrimental effect) JEHEA B L TV 2D RN EHRICET 5,

(7) Mobil Investments Canada Inc and Murphy Oil Corporation v Canada, IGSID Case No
ARB(AF)/07/4

A ENIZEIT D R&D 2R (N L~V DOHFE) (2OWT, 74« —E /L) NAFTA
1106 5§ 1 THTEE L & 72 PR (m— B va 7o MEATER) ([Z5%4 45 L BT (KT
NUOHRRENAFH SN TNDT), AIEE, BZAOEREOH T PR BEEARS N L oT
MO TOERTHDH, &0bif, E—EAMIIE, PRELEOMEHFUCEE L T, S.D. Myers Ff4F:
HEZGIH LoD, ZAEOHEED X 7215 T2 < 5K (substance) &RETT 2 2
WD &L EE L (NAFTA 1106 5 1 L R&D Bk 2 EHADICIZEE L LT anizod) 72
2B, AfETIL ICSID fh#AEAS 2012 45 5 H 22 HICfh#&#EHEEZ F L. B XL D 1106 &
E ZFRE LTS, B TIPS EN A SN TR O T, HBMARIZAHTH 5, |,
E— B PR O EENEmIZERD b & UL, T4 O R&D ko THEK)
DEEOu—J )37 o MEABERIZEZYET L WO HIZ ToTob D LS5,

2. 3E NAFTA E4l
Joseph Charles Lemire v. Ukraine, ICSID CASE NO. ARB/06/18, Decision on Jurisdiction and
Liability (14 January 2010).

UL EDFEBNTN TS NAFTA FRETH D °. NAFTA 1106 SR OMREHFLE L L Tk
BRE A AT %, ZHIUTH LT, FE NAFTA OFE L L TRIE L 72D 78 Lemire FETH %, 2006
DT 7 TA4F LTR 1% 9.1 FiT, BEBEERTITHY . U7 T4 F THEEINIZERIT,
KT VA ORMBBERF OD 7 L H 50%E DT bewn) ERELE, T
7 TAFTHAESNIZERE] LI 1FE. ME UIEEENL V7 74 F AN THDLEHET T
ZEte™, ZhUsx LTOKE A Lemire K1, 727 7 4 FOERRHEHE 1 K=" 27 T A F BIT

(1996 4F) 2 4c 6 H (PR ARIEGRME) PICKT 5 & FELZ, 7 74 F L, £EZAE

0 cargill [2009], para.316.

"' Claimants’ Memorial (August 3, 2009), available at
[http://www.international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/Mobil-Claimants Me
morial.pdf].

2 Claimants’ Memorial, para.156.

BB, hEIED EALHVHIBHII R SRRy 72 b DO, Ethyl FEIZEHE VT PR 25 1ERIEOEK
23 EGR ZF T/, Ethyl Corp. v. Government of Canada, Jurisdictional Award (24 June 1998).

™ Lemire [2010], para.501.

P RIZITLL T OME TH S, “Neither party shall impose performance requirements as a condition of
establishment, expansion or maintenance of investments, which require or enforce commitments to export
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DU FEF2E (the public interest) (Z351F 2 BREEAEN KT 272012, &&= AEMOGFELRY
PRRRRE OBLH] B Ok (regulatory flexibility) ZHEFFT 2 MR H Y | EFKOE Y 22 HiFF
X2 OMENE L SERTNER LRV E G L,
BIFEOMEIETLLTFORW 2R LT, B, (U7 T4 T EHEFE L CENFEZH
L., IEEEZBIRT 2 E A OHEF] (the inherent right) A3 5, Z OFpMEILH [EH O SHULBUR
ZEDDRAUNE AT D Z LIS, #2120, BIT 246 BB W TEIESND [#R)
ELTO e —EANRBETHA I N 2T o2y E0nW) XEEMRT 5, O
SCEMBUZEI LT, LTR EIZBHIEAZIR 2 FFERIIZE D TV DR TITZR WA, FFE L (de
facto), V7 7 A4 FTHEH (U7 T4 F ABEd, MR, HELEER) XV 27 74 FICHE
LTW3”, QRS0 EHHICE L TiE, BIT B 2 HICBWTCYEEMO TREH %
SHIRET D] ZENBITOHRNESINTEY, A256EHOHMLESICH#ELZL D
LIRIND, Thbh, EEPHIREXOREL L Tr—/L - 2T YVEREHRT L
ZRET DONRFGOHMTHD, ZO/RT, U2 74 F LTRIEWIED H AYIZELMIE R OR#E
TR, U7 T4 FTOXAEE [R#] ORETH S Z b, BIT2 % 6 HIZAEKT 5,
KIRZOWTIZLL T O S AR LS5, & 110, hEEITHREZ AER O EHERMHER] 2 K
BICEEL TR, Wbsd THHIHER) fmail AhTnsd, MEEC g, BEsA
ECix TEHEEZRE LT BESUEOREERE & 5 THEADOHEF] PR O LATND LN
9o PFESEIFRINGEE TR SN TV S AESUEREBERIC S +0 Bl EEZ R~ L TEY (cf
para.506) . &&= AEMOBHMERZEET H X84 R LT\ D, 5212, PREILSGEOM
PRUCER LT, i TERERM) Z2EEA L., REH xS oIiEgEs 5] v BIT A
XDOILEMND PR ZBIFHOBMZEEH L, 20 (ZIEdR) & [ERE] REIZIRE
LTCiRRTz, T7bb, v T4 FICkd [30fb) (REBCRIZ, ¥ RELITERDLEM
ZHLTEY, PRELEFHEOBRANZRINTHD LM LT, —MI TAITFRIER O TRE T
TR ZHEBE LTRISUSHET D700, RMEIEOMRZHATT 5 L. [FEEZE)
BUORIZT X T PREEFIEOBANRINE R DGR H 5, ZOERT, RUHHIKIEL, PR 2L
1k 2R IH 0D Ji S 20 0 BE LS8R D fERR AN 5, 55 3 12, NAFTA Tld, PR 2RISR D@ T Al
REMEICBI L CREMPE L O TBEEME ] Nl SN TE 72N, RUETIIHREMEL o TBE
P 13 TR 59, JA< PR ZILGFEOBRE B DA TREME 25 U5 FIESHW D
hTunz®,

3. LR

goods produced, or which specify that goods and services must be purchased locally, or which impose any
other similar requirements”. Lemire [2010], para.503.
76 Lemire [2010], para.499.
7 Lemire [2010], para.500.
% Lemire [2010], para.505.
" Lemire [2010], para.509.
8 Lemire [2010], para.510.
81 728, 727 T4 F=kBIT Tl&. “asa condition of establishment, expansion or maintenance of
investments” &\ ) LENHNOLNTEY | NAFTA FEZZRTIX, ZOXSEMIE L TPR
IEFHEOBEHAREEZR LD Z IR ThoT s EX DILD,
19



(1) R HI B &SRR H i

PR 2 KHEOBREHIEICEH L TKRD 2 ODONENH D, H 112, By HrTH v | %k
1E#vd PR & LT%XZLT“?U*QéMkEﬁ A (form) b (UARE) B4 TH20E00
MM IEE B & ifd 5, 5 2 12, 3K (substance) HIKrTH Y . R EIX PR £81E125%2Y
L72WnAs, SEERAIZNER  (practical effect) OBLAG R T, FEE (de facto) £k 417z PR
ICHEUTH LT LD THD, 202 OD¥W HFIEICE LTIk oo hEp c4bh
TWAEN, WThofh#EES B Mz Eg 3 2823 H 5, 121X, Pope and Talbot
FHEOMPEAEITARIC R BRIk 2 AWV TW 5, S.D. Myers BEEOMEEIT, (—isiE)

PSR CHIWT 2 BERR L2 o 7228, Sl AIciE Fﬂ%ﬂ BEIET AL L TV 5,

ZZ T, HAIZBWT PR ZIA< ZIET 5720121, k&5 PR Z2H#i50b L CRERERIIZ
BlEL Tz, UTFTDLRE & %w%b%éo % 112, NAFTA 1106 5= 5 THD X 5 724l
FREUE 23T 722 & Th D, NAFTA FRICET 2 h#EsED N ka2 BT 2 01X
HENRH D, 77205, NAFTA 1106 55 5 THIZ L AuE, A 1 IH & 3 THITHHE S iz PR OAHMR
BIEDORRE SN TWAHT=D, 2EE D PR BHRA « [REICHIZE SN TWD LfREN
TW5, FEFRIZ. Pope and Talbot DO MFEIEIL, [F] 5 B A BAS AR U726 SR, T =0
ERATHICE->TWD, #ETiUL, 5 HERBROHIRSEENZ T LTI uE,
HOED [FR) I BEAOA T Al REME TR S D, 5 21T, 524K Hlrg &3 T PR & £%
IET 272012, ZTOEELETIHRLTEBL ZERNEZ LY, flziE, KINAEIZAR LD
Xolz, Ziksnd PR #6R LZ BT, [REXTENN 2R HEE ] 2805 2 8Ee, [
PR ERT HMMOH LD HIEE] #2EILT HRMRLEFEEHNDLHERD D,

2) TEESIZEH(BEENREHE)

PREEDOHRE THEICHFDONDLON, FEOHEE - &E & o (BN ThdH 5, it
PR ZEIEZRIHOJE I AT REME ORI TH v | PR BAIEDOEA OMEICH RS 5, ASKRIIZ, PR AL
IR L ITREZAEIC L 2R ED PR AL HBOD, — 35 & 4i% PR B3 REICBIE L
EbONEPBPA LN TIHRNNL TH DY, ZOREWLNITT H720DI2, NAFTA 1106 5
3IEIL, BB PEIZESE L7 (in connection with) | PR D2kl b5 lﬁ_ﬁ)ﬂgﬁ: (B B )
BT T0BY,

BE P B O T L VE (2B LT, NAFTA B ORI TIX THEZR ) (detrimental effect) %
ERHOWLNTEY , TEEMPEDIGEM: (profitability) Zxf L CHEZRZIE (a detrimental
effect) #5272 Z L ABHE L THEENEDHND (ADM Fff: para.227, Cargill Ff:
para.316), AENREEDILE | REMEITK T 2 G ERIEENFE T IVUIBIEMENFE O &
MND T2, PR ESIESIADE A RITILN 725, )57 T, I NAFTA 9% (Lemire $+f) T

? PRAUERIHOAEIC & o T, BREREORIMIE & —GIBIR D22 R A ORFETT 2
EEIETHRLLRVED, PIAE, REEHCHTEHGZ PR & L THEILETHZ B ARETH
5705, Mi% PR S E M ECRETEE) & BEME 2 AT 20 B0 L 0 TIE s,

P RKEIROBRETH D, WIhOYEES, MHEEUIIFS FEOREFIC L 5 A EEKN
TORFICHEEL T, A5 2 & 23Tk L THIE 2155 2 L2V T T OZERDRET
EHM L35 2 13T 72\ (No Party may condition the receipt or continued receipt of an advantage,
in connection with an investment in its territory of an investor of a Party or of a non-Party, on compliance
with any of the following requirements) ,
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PR Z5 1 D HFRIZHOW TR BRI R STV D, T bb b (=7 7 74 FEE)
PREFHED PREZIEGFEHO R TH D [PEHE ] RFEICIEY L=, PR 2RISR O HHE X
GNTHD LR SN T WD, AETHEMICSNTE L H1C, BIT BT HREHH &R
T5) LW HBHENAS TWHEA, Zivx: PR 2 IEREIZHAAALT (=8E BB
B). PR Oxf%% [PEE] BENCIRET 2 LW ) HANE NN D, ZORFEZ VS
B, BB AENC L 5 BB AR, RO BN & o B, R
R T/l PR ASIERIEOE IR Th D L HIM SN D ERN S 5,

(3) EBBIEE - E B

M E. PR Z81E1E NT R° FET & ORBEM: £ /21T EEENER S TRl Y . PRI EE
RARRESNDHEAICIE, FFFICNERMFBEEER bRESh D Lian T M ik
FIWTIZHB W TS, PR & NT ORICITEERBEEENH D Z RIS TS, H 112, PR
ENTIZHMO S @2 a9 5, $72bb, PREEFZEORE - HIUX, BEZAEIC
&% A EEEGEHEER (WA ERER) 281352 Li2h b0, NT LHMERE I
35, ADM FHff L Cargill FEOMEIEIL, WD A 52 aOFRBIHNE )Y PR 25 1L SRTHIC
ENT D E RT3, T ORMEE LT, YizEn [MEE ) (advantage) % EEMIICE
WEEEIZH 2 TW D ENERINTWD, 5 2 12, ADF FHOMEIEIC KX, TNAFTA 1102
% (NT) & 1106 % (PR) IZBT 2 FiRIL, —MICHRFAT 200 & bEETHY . ik
NAFTA 1108 KLY 2 45 OB 5 OFRICHT 6N D720 THEY] Lnd, 2o
o1z, 2 ooFE L, HHNLERFSRE (1108 §) ZEMATHBICERNENEET S
ZlliTh A,

7T, NT BEDNIAZENFFERZEE LT 55O TH 2O LT, PR EEILITFFE D ER
ITAZRIET L0 TH D80, Wi OB AR i;‘%iﬁofis . PR & NT X2 —&KT
HERTIEZR W, 85 112, PR AR IESRIHOE S HENAUIZ NT R OEX KT 5 S 1TR 5 72
W, BlzIE, v—hrars s MERIZ, HA Eo PR**JL“IE BRTAHLOTHLN, T
RTCOBYEEFICHEA SN Ae—hLarTF o VERTHAES, NT IZ0T L HiER LA
W, B 20, NT RIEDER A HEIYIC PR 28 IERTEADER 2K T 5 L IZR 5720, EEE
2. S.D. Myers F/FOFEAEIT, 7T FIZX D NT %i”%@}i% BELIZH DD, PR EIESIA
DERITFBE LR oTe, ZO X912, W OHWHILF IZHE T 53R TiEiwn,

Iv. BRE@ DS
PIFTliE, BARO PR ZIEGKIEZ /O LT E TEBR ORI OWTIREEITY, 72
B. BAD PR EEIE SN ESNHNKEEE L TUOARWER T AW 450 FCskrgic fRE &

M. Sornarajah, The International Law on Foreign Investment (2™ ed., Cambridge U.P., 2004), p.325.
PR 28 IESTHIIANE AR E FZITK L CTORFFE PR # R T LGB EINLTWDLZ &6, N
ERAERE E FEGEANEE T L0 9,

% ADF [2003], para.150.

86 Andrew Newcombe and Lluis Paradell, supra note 2, p.422-423.

8 28 F 6 HARMIEN ISDS (&) ICH S TE{To7-l3ENTH D (HRAEEIZ L A

FHFRAGE L THAIFEELRD D), HARBUFDHEREN L REMEIH ST TOHNZANIT 0,

ZOEFRITIE, BARBEAOFEEITOE VR AET ANEM I TV D, Shotaro Hamamoto, “A
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RVAELRICOVWTHERM L TEBLZ EiIc Lz,

1. AEAK

HA® A TEA SN TW5D PREZIERE T Z S AL L2bDTH S, Ak
N5 PR & BARIGICHIZE L TEEIE LT BY, k2 WA 5A. KBHTEICE > Tz
k72 PR A 2B IR RIZEH D H 2 LN TE D0 ZHWRIRCENEUR EoREE D291 PR 21
DERAK L ~L (TRIMs L~V) IZIEEAEE 4T 5D (Bl I, 2012 FFICE4 Shviz H g
BEWEH TS5, £1-. LKRHOEFT L EINCER T, LTORICEETILERS D, #
112, BARBHEOMIEE OMR#EDT-HIZIL, PR ORI EZMIE L, BE LS5 PR 27F
AMCHEL TB ZENEE LW, F72, T AEDOE D R TH | #Efll7e PR BLUED D,
BB F DA FE S NG A TP RN OB &2 5 Z LR CTE | TRIAHENE % i
LD, ), FIZES7z PR USOHF 7272 PR 2251 LSRRV AR KR O RS TH 5,
il X 51, NAFTA (e BRE o fhEflr <k, FrEEo 19K Lo b TERY
NEMREINTEY ., A THZESNZEIE PRISHEYTE0ENE WD B MR TTHhh
DM THD,

ZIT, HE20, BRINBORFAZIY AfL, 2iE&h 2 PR & THEPOME (713 F%
DHE) EHTHMOH LD LHHEE] ZEEETH5XEE TAICHATLIZ ENEE LY, Z
DORETHE, REVIZETHAA—=LUNARWHF LW PR Z 6211155, £72, uA v
T4 BHERHHNCEE L TiTh 2 Z AE QK AHE GRG0 m a8, ARk Fht o
BAE & Vo o HE EOBERITE) 22T 5720100, FONEISHER, L7220 e 2% T 5
TENEFE LW, L. BN X H I FET RIEDH T PR UL 2 E 0 5546, BEFHE
HED UCII AR 2 JEIE T2 2 E M AIHE & 72 D 43, ISDS D i NLE OBLE ) & AT h#k
SEDJERMR %R < fEBIIEE LRV, £2, BRI CIXES AR O PR % Wl 4k
1E U722V R CTREE B HBABIZESRS L2 W ERDR S 5,

2. BEMES

RIS S D3 e K91 PR ASIESGIEIZE U CIT MBI | O F NG & 72 5,
AAR®D A I3 NAFTA FL TH D720, EIED PR 2R ILGIHOEKE (B % ik
IR L, PR ZIEGRHEOBEHA Z G ET H2Eind 5 (Lemire FESM), flz1E, ~L—v
TOTITNTERIIY L ABEBBRTHY . BRFBORZTOLLT 20 (BEZRLOMBL

Passive Player in International Investment Law: Typically Japanese ?”, in Vivienne Bath and Luke Nottage
(eds.), Foreign Investment and Dispute Resolution Law and Practice in Asia (2011), pp.60-61.

B OH=AOL =BG HE 6 ¢ (PRESIESRIH) OXSICIAROXSEZOEEMANLIHLROND
(BHERIZR),
¥ RIS D PR OBIERK T 12 T B I K S, Ol B3R (export requirement) , @i H il [R (export
restriction) . @FEAEFFHEZ R (local procurement requirement) . @45 + ¥— & A O B i3 2ok
(local content requirement) ., @ H A #r 3K (export and import balance requirement) . ©®FE PNk
FefilfR  (domestic sale restriction requirement) . (D% B [EFEZK  (senior management and board of
directors: SMBD) ., ® H [E|J& H >k (local citizen employment requirement) , Qi #is 2ok
(technology transfer requirement) , (FFFEATIE R (head office establishment requirement) , AF4E
BAFE K (research and development requirement) , @ 5 A BERG 2R « R HIER AR 22K (specific
region supply requirement)
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OEBEFE), ABBRASCEN KFEAZICB T 2EEHEE L &1, T, 2 OBORITRE
HEEE Th 5 L RIFFHCRE - SUER#ERNZ AT 5ENBEETH 5, Z OROEIR % %f
%L LTISDS ZHWeiGa ., SUBMREBCRICEE T 5 R 0 CHREBEMEN G E S, PR AL
1T O A ATREME N E S D ATREME N b 5,
COROBRFEEZRTDTZODOHKE LT ROBDOREZEZ LMD, % 11T, PRAIESRIH
O BEMEEAEIZBI LT, NAFTA BE O F] THeNL L T\ 5 THEZR ) KL 530 ETH
FLTHZ L& ThDH, NAFTA HETIL, WEMEDOILEM (profitability) 2% L THERD
B (adetrimental effect) #5-27-] Z L ZFHA L LT, PRELSFHEOBREELREFESINL TN
Do ZOHREEITIIT, ZAEICKIT S [FERE] BBOR (ANFELREBOR S SU R EBUR)
ThoTh, WEME~D THEDR] BNHIUXPREEILFZHETHAET LI ENHREE 0D,
%212, KV EACBEME OB 2R 522 L Th D, T7hb b, £k PR IITIEETE
Fhe B9 LTV 5 (in connection with) M (L7 EHHFET A2 THD, 272 L, 2D
Lt EMEOHN (FERE - &AMl & oBfRT, BEREEBEEEZ R/ I 20
EF1Ta% HE HECBWTEZETHELEDZON, WO MENELED,

3. MEXRBAHH

FEREIZHEICB W THEDbNFIE Vb OO, HARBEOIMEEIEEICEL TH, A
EIZ XD PR 2SR - #EEIN 2 © 03 A BBOBI & 72> TWB2, HRiC, FE, A R,
T T VN E Vo FEIREEEIC BT S MM ERERE (21 Y U T BRI 13T
SZANCKT HREREEER TH D & FRIFEC, BT HA IZ XD - BHETIEIAR o7 A
DD, BRI E 7o TWDH O, ITBHREICL 284 Y U T 4 BHEROEFEE RS T A
BRI O ER Th 5, o, PEIE LOSAESAZIFITHB W THIPRHRAL
EEEE LTWAEAICE, REMNICHERBE (V Unoiih) ERkeoTnd, 2901
ToMEIAVY PR Z EEEMICEEIE LGS L0 ) 1T, A% O TTA RZWIZEW T PR 28 (L RIE~ DO H
FEREEDLZENHEESND, ZZTUT, BIE (BLOIEWREER) OHAD A ¥R
LT, PREEIEGRIFICEI L CEBL TR REAZHEMLTEZ ),

(1) By oY—REWMTE
Bz, B=X ¥y > ~—&E&HE Q012 FKITHHE TE) OF T, PREEILZRIELE L CHM
FHEE TR PN BT R A 5% 0 AT HEF D ST STV A, RIFHIERMER% D I v v

N ZHZHLH=<L—37 EPAT9 5 (PRZEILZIH) [3E#E L ~ULAMEL, TRIMs L-ULZ Ik %

%o Tbb, 2R PRI, OfiHHIR, @FEMERZEIR, OWdh - h—EADMA - A

K. @O H A ERD 4 AR O TWS, [F 79 55 2 THTIX, EPA #2h1% (2 PR 5 1ESRIEIC S

WTCOWEEITO ZEMED LN TWD,

' H=~ 1 —v7 EPA OBRE (v L— 7)) % 11 HTIE, — b ABEOEEITFEIC OV T

PR 28 L SRIH O # R L T\ 5,

2 KRR TTPP ST DR R OFRR—REE [ D23 E O @I B+ 248 5] Z2EEARMN

TPP AZVHIC RN SN R & h—) HE LB 59 & 12 % (2011 4F) 64 H,

B A TEBRBCE IR T D M PEHE O AT REME— B I 72 B R & bl 9113 oD R fi— |

R NERSE 5 BB FEiT A IE—E S5 & v # —[ & e H 78 2 DR i 38 CFRk 22 ) (2011

3 H) 51-75 H [http://www.meti.go.jp/policy/trade_policy/epa/pdf/FY22BITreport/IPR.pdf].
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7 Agreement among the Government of Japan, the Government of the Republic of Korea and the
Government of the People’s Republic of China for the Promotion, Facilitation and Protection of

Investment.
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1. WTO-TRIMs tH3E
Article 2 National Treatment and Quantitative Restrictions

1. Without prejudice to other rights and obligations under GATT 1994, no Member shall apply
any TRIM that is inconsistent with the provisions of Article III or Article XI of GATT 1994.

2. An illustrative list of TRIMs that are inconsistent with the obligation of national treatment
provided for in paragraph 4 of Article III of GATT 1994 and the obligation of general elimination of
quantitative restrictions provided for in paragraph 1 of Article XI of GATT 1994 is contained in the

Annex to this Agreement.

ANNEX Illustrative List
1. TRIMs that are inconsistent with the obligation of national treatment provided for in
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paragraph 4 of Article III of GATT 1994 include those which are mandatory or enforceable under

domestic law or under administrative rulings, or compliance with which is necessary to obtain an

advantage, and which require:

2.

(a) the purchase or use by an enterprise of products of domestic origin or from any domestic
source, whether specified in terms of particular products, in terms of volume or value of
products, or in terms of a proportion of volume or value of its local production; or
(b) that an enterprise’s purchases or use of imported products be limited to an amount related
to the volume or value of local products that it exports.

TRIMs that are inconsistent with the obligation of general elimination of quantitative

restrictions provided for in paragraph 1 of Article XI of GATT 1994 include those which are

mandatory or enforceable under domestic law or under administrative rulings, or compliance with

which is necessary to obtain an advantage, and which restrict:

(a) the importation by an enterprise of products used in or related to its local production,
generally or to an amount related to the volume or value of local production that it exports;

(b) the importation by an enterprise of products used in or related to its local production by
restricting its access to foreign exchange to an amount related to the foreign exchange inflows
attributable to the enterprise; or
(c) the exportation or sale for export by an enterprise of products, whether specified in terms
of particular products, in terms of volume or value of products, or in terms of a proportion of

volume or value of its local production.

2. France Model BIT (2006) Art.3 (1999 ZE D Model BIT 4 &)

Either Contracting Party shall extend fair
and equitable treatment in accordance with the
principles of International Law to investments
made by nationals and companies of the other
Contracting Party on its territory or in its
maritime area, and shall ensure that the
exercise of the right thus recognized shall not
be hindered by law or in practice.

In particular though not exclusively, shall be
considered as de jure or de facto impediments

to fair and equitable treatment any restriction

Chacune des Parties contrantantes s’engage a
assurer, sur son territoire et dans ses zones
maritimes, un traitement juste et équitable,
du

investissements

conformément aux principes droit

international,  aux des
nationaux et sociétés de 1’autre Partic et a faire
en sorte que 1’exercice du droit ainsi reconnu ne
soit entravé ni en droit ni en fait.

Sont considérés comme des entraves de droit

ou de fait au traitement juste et équitable toute

restriction a I’achat et au transport de matiéres

on the purchase or transport of raw materials

premiéres et de matiéres auxiliaires, d’énergie

and auxiliary materials, energy and fuels. as

et _de combustibles, ainsi que de moyens de

well as the means of production and operation

production et d’exploitation de tout genre, toute

of all types, any hindrance of the sale or

entrave a la vente et au transport des produits a

transport of products within the country and

Pintérieur du pays et a I’étranger, ainsi que

abroad, as well as any other measures that

toutes autres mesure ayant un effet analogue.

have a similar effect.
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3. Canada Model BIT (2004)

Art.7 Performance Requirements

1. Neither Party may impose or enforce any of the following requirements, or enforce any
commitment or undertaking, in connection with the establishment, acquisition, expansion,
management, conduct or operation of an investment of an investor of a Party or a non-Party in its
territory:

(a) to export a given level or percentage of goods;

(b) to achieve a given level or percentage of domestic content;

(c) to purchase, use or accord a preference to goods produced or services provided in its
territory, or to purchase goods or services from persons in its territory;

(d) to relate in any way the volume or value of imports to the volume or value of exports or to
the amount of foreign exchange inflows associated with such investment;

(e) to restrict sales of goods or services in its territory that such investment produces or
provides by relating such sales in any way to the volume or value of its exports or foreign
exchange earnings;

(f) to transfer technology, a production process or other proprietary knowledge to a person in
its territory, except when the requirement is imposed or the commitment or undertaking is
enforced by a court, administrative tribunal or competition authority, to remedy an alleged
violation of competition laws or to act in a manner not inconsistent with other provisions of
this Agreement; or

(g) to supply exclusively from the territory of the Party the goods it produces or the services it
provides to a specific regional market or to the world market.

2. A measure that requires an investment to use a technology to meet generally applicable
health, safety or environmental requirements shall not be construed to be inconsistent with paragraph
1(f). For greater certainty, Articles 3 and 4 apply to the measure.

3. Neither Party may condition the receipt or continued receipt of an advantage, in connection
with an investment in its territory of an investor of a Party or of a non-Party, on compliance with any
of the following requirements:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use or accord a preference to goods produced in its territory, or to purchase
goods from producers in its territory;

(c) to relate in any way the volume or value of imports to the volume or value of exports or to
the amount of foreign exchange inflows associated with such investment; or

(d) to restrict sales of goods or services in its territory that such investment produces or
provides by relating such sales in any way to the volume or value of its exports or foreign
exchange earnings.

4. Nothing in paragraph 3 shall be construed to prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection with an investment in its territory of an investor of a
Party, on compliance with a requirement to locate production, provide a service, train or employ
workers, construct or expand particular facilities, or carry out research and development, in its
territory.

5. Paragraphs 1 and 3 shall not apply to any requirement other than the requirements set out in
those paragraphs.

6. The provisions of:

(a) Paragraphs (1) (a), (b) and (c), and (3) (a) and (b) shall not apply to qualification

requirements for goods or services with respect to export promotion and foreign aid programs;

(b) Paragraphs (1) (b), (c), (f) and (g), and (3) (a) and (b) shall not apply to procurement by a

Party or a state enterprise; and

(c) Paragraphs (3) (a) and (b) shall not apply to requirements imposed by an importing Party

relating to the content of goods necessary to qualify for preferential tariffs or preferential

quotas.

4. CARICOM Guidelines for Use in the Negotiation of Bilateral Treaties (1984)
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Performance Obligations

(i) CARICOM countries should not accept any restrictions on their freedom to impose performance
obligations;

(i1) performance obligations, which should include but not limited to, export performance,
employment, conformity with national laws and with trade union practices, and transfer of technology,
should be linked to the benefits to be derived and in this context provision should be made for such

obligations to be reviewed periodically.

5. R=UxvIAHBIT25%K 518

Treaty between the United States of America and Jamaica concerning the Reciprocal Encouragement
and Protection of Investment. Art. 2 (5)

Neither Party shall impose performance requirements as a condition of establishment, expansion or
maintenance of investments, which require or enforce commitments to export goods produced, or
which specify that goods or services must be purchased locally, or which impose any other similar
requirements, provided, however, that nothing in this paragraph shall preclude a Party from providing
benefits and incentives to investments which export a proportion of the goods produced.

6. B=%4 EPA (2007 & F%h)
Agreement between Japan and the Kingdom of Thailand for an Economic Partnership
Article 97 Performance Requirements

1. Nothing in this Chapter shall prevent either Party from imposing or enforcing, as a condition
for investment activities in its Area, any performance requirements, unless otherwise specified in Part
1 of Annex 6.

2. Nothing in this Chapter shall prevent either Party from imposing or enforcing, as a condition
for granting or continued granting of an advantage, any performance requirements in connection with
investment activities in its Area, unless otherwise specified in Part 1 of Annex 6.

3. Nothing in this Article and Annex 6 shall affect the rights and obligations of the Parties

under the Agreement on Trade Related Investment Measures in Annex 1A to the WTO Agreement, as

may be amended.

7. B=F!) EPA (2007 &% . REH%)
Agreement between Japan and the Republic of Chile for a Strategic Economic Partnership
Article 77 Performance Requirements

1. Neither Party may impose or enforce any of the following requirements, or enforce any

commitment or undertaking, in connection with investment activities of an investor of a Party or of a

non-Party in its Area:

(a) to export a given level or percentage of goods or services;

(b) to achieve a given level or percentage of domestic content;

(c) to purchase, use or accord a preference to goods produced or services supplied in its Area, or to
purchase goods or services from persons in its Area;

(d) to relate in any way the volume or value of imports to the volume or value of exports or to the

amount of foreign exchange inflows associated with investments of the investor;
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(e) to restrict sales of goods or services in its Area that investments of the investor produce or
supply by relating such sales in any way to the volume or value of its exports or foreign exchange
earnings;

(f) to transfer technology, a production process or other proprietary knowledge to a person in its

Area except when:

(i) the requirement is imposed or the commitment or undertaking is enforced by a court of justice,
administrative tribunal or competition authority to remedy a practice determined after judicial or

administrative process to be anti-competitive under its competition laws and regulations; or
(ii) the requirement concerns the transfer of intellectual property rights which is undertaken in a

manner not inconsistent with the TRIPS Agreement; or
(g) to supply to a specific region or the world market exclusively from its Area, the goods that the

investor produces or the services that the investor supplies.

2. Neither Party may condition the receipt or continued receipt of an advantage, in connection

with investment activities of an investor of a Party or of a non-Party in its Area, on compliance with
any of the following requirements:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use or accord a preference to goods produced in its Area, or to purchase goods
from persons in its Area;

(c) to relate in any way the volume or value of imports to the volume or value of exports or to the
amount of foreign exchange inflows associated with investments of the investor; or

(d) to restrict sales of goods or services in its Area that investments of the investor produce or
supply by relating such sales in any way to the volume or value of its exports or foreign exchange
earnings.

3.

(a) Nothing in paragraph 2 shall be construed to prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection with investment activities of an investor of a Party or
of a non-Party in its Area, on compliance with a requirement to locate production, supply a service,
train or employ workers, construct or expand particular facilities, or carry out research and
development, in its Area.

(b) Subparagraphs 1(a), 1(b), 1(c), 2(a) and 2(b) shall not apply to qualification requirements for
goods or services with respect to export promotion and foreign aid programs.

(c) Subparagraphs 1(b), 1(c), 1(f), 1(g), 2(a) and 2(b) shall not apply to government procurement.

(d) Subparagraphs 2(a) and 2(b) shall not apply to requirements imposed by an importing Party
relating to the content of goods necessary to qualify for preferential tariffs or preferential quotas.
4. Paragraphs 1 and 2 shall not apply to any requirement other than the requirements set out in

those paragraphs.

8. H=XA/ X EPA (2009 FE4 . RFEFKZ) (TRIMs EAHY)
Article 96 Prohibition of Performance Requirements

For the purposes of this Chapter, the Annex to the Agreement on Trade-Related Investment
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Measures in Annex 1A to the WTO Agreement is hereby incorporated into and made part of this

Agreement, mutatis mutandis.

9. A=RJL—BIT (2011 £E4)

Article 6 Prohibition of Performance
Requirements
1. Neither Contracting Party shall impose or

enforce any of the following requirements as a
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condition for investment activities in its Area of

investors of a Contracting Party or of a
non-Contracting Party:

(a) to export a given level or percentage of goods
or services;

(b) to achieve a given level or percentage of
domestic content;

(c) to purchase, use or accord a preference to
goods produced or services provided in its Area,
or to purchase goods or services from natural or
legal persons or any other entity in its Area;

(d) to relate in any way the volume or value of
imports to the volume or value of exports or to
the amount of foreign exchange inflows
associated with investments of that investor;

(e) to restrict sales of goods or services in its Area
that investments of that investor produce or
provide by relating such sales in any way to the
volume or value of its exports or foreign
exchange earnings;

(f) to transfer technology, a production process or
other proprietary knowledge to a natural or legal
person or any other entity in its Area, except
when the requirement (i) is imposed or enforced
by a court, administrative tribunal or competition
authority to remedy an alleged violation of
competition laws; or (ii) concerns the transfer of
intellectual property rights which is undertaken in
a manner not inconsistent with the Agreement on
Trade-Related Aspects of Intellectual Property
Rights in Annex 1C to the WTO Agreement
“the TRIPS

(hereinafter referred to as
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Agreement”);

Note: Nothing in subparagraph (f) shall be
construed to prevent a Contracting Party, in
connection with investment activities in its Area,
from imposing or enforcing a requirement or
enforcing a commitment to train workers in its
Area, provided that such training does not require
the transfer of a particular technology, production
process or other proprietary knowledge to a
person in its Area.

(g) to locate the headquarters of that investor for
a specific region or the world market in its Area;
or

(h) to supply one or more of the goods that the
investor produces or the services that the investor
provides to a specific region or the world market,
exclusively from the Area of the former

Contracting Party.
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2. Neither Contracting Party may condition the
receipt or continued receipt of an advantage, in
connection with investment activities of an
investor of a Contracting Party or of a
non-Contracting Party in its Area, on compliance
with any of the following requirements:

(a) to achieve a given level or percentage of
domestic content;

(b) to purchase, use or accord a preference to
goods produced or services provided in its Area,
or to purchase goods or services from natural or
legal persons or any other entity in its Area;

(c) to relate in any way the volume or value of
imports to the volume or value of exports or to
the amount of foreign exchange inflows
associated with investments of that investor; or
(d) to restrict sales of goods or services in its
Area that investments of that investor produce or
provide by relating such sales in any way to the
volume or value of its exports or foreign

exchange earnings.
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3.

prevent a Contracting Party from conditioning the

Nothing in paragraph 2 shall be construed to

receipt or continued receipt of an advantage, in
connection with investments in its Area, on
compliance with a requirement to locate
production, provide a service, train or employ
workers, construct or expand particular facilities,
or carry out research and development, in its

Area.
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10. BHERERHE (2012 5F)

Article 7 Prohibition of Performance
Requirements

1. The provisions of the Agreement on
Trade-Related Investment Measures in Annex 1A
to the WTO Agreement are incorporated into and
made part of this Agreement, mutatis mutandis
and shall apply with respect to all investments
under this Agreement.
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2. No Contracting Party shall, in its territory,
impose unreasonable or discriminatory measures
on investment by investors of another
Contracting Party concerning performance
requirements on export or transfer of technology.
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