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WTO E#kZEEXITX 5 KE 6 OHEH)
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Wil B BEEKRT)
= F
AREIL, 2020 42 A HWPEREE (USTR) nAE L TWTO EfhZ BT oM

% (Report on the Appellate Body of the World Trade Organization) | @0 [ EikZEEIC
£ 2% TBT W€ K O GATT OEAERFRI O D5y 20 LT, KEIC LD ERERE R~
HHOZ B ZFMMT 5 Z LA S LT D, KEIE, 2012 412 3 K TBT # 4+ (Trilogy of
TBT cases) (T 72bb, KEH - 7 m—T AY 28l Fh:, KE -~/ mI_) 78 Kk
[€ - COOL #{F) THE#HF L T\ 523, USTR OARWAEED L E 3 H . 3 K TBT 4 ik L
R EEERICL TS, RREETREIZN 90 EREE LTSS, TBT HiE 2.1 &L
GATTS - 20 RDOHFEE O < D FRICOW T, 24T vwE Bbh s, i, KE - COOL
FIZIFT D TBT W E 2.1 S ERZEHENICBIT 2 KE O ERIT. FRIRIFCET 2 ERED
HBr O IZx T 57 L—A WMl Z#x T, TBT W& 2.1 KRBT 5 [TE4SAREHOX
3] (legitimate regulatory distinction) | DEMRIZOWTHET LRI/ ->TEBY . Z O AT HLILE
W

F—U—F: TBTWHE. GATT, HEEHIFH], ES(LERME, B2 e o X5)

JEL classification: K2, F1, Q1

RIETI 7 4 A0 v ¥ra v« A= =3, B ORATE & LI IFERR 2 2B
L, iERREmEE T2 22 HME LTWET, STl T 5 RITHES
FADEETEELTL2bDOTHY . FTET DMk L0 () RFEFENIFETL LTOR
RZRTHEDOTIEH Y FHA,

Sk AFEIL, ISTATEOE NRFEFEEFZCAT (RIETI) (cB 7457y -7 b [BUYREESEN - #
BUAT AORAIIITE BV ) ORO—EHTH D, AROBFEIZY T > T, 202149
A10H ORI ONM0H 15 H ODPRETSICHE D 2 b4 < OF W2 A v M ETEN T,
TIIZRLT, EHoEERLEZ,



1. [FCHIC
AFEIL, 2020 4F 2 A KEEEAFEE (USTR) BnAF L TWTO EREESICETA

#E (Report on the Appellate Body of the World Trade Organization) | (LLF, USTR
Wit E) 1P o I EREESIC LD TBT WiE (B 5 OEANEEICE T % #E : Agreement
on Technical Barriers to Trade) U8 GATT OHEERFAIOMIR] 202 MY LT,
TBT W& 2.1 5 & GATTS - 20 LOHFEKL O TBT WiE 2.1 0 NES el OB Ofif
FOEHICHOWTHEB L, KEICL D EfREES (CIT., B#kE) ~ORHNRZYMNE S g
Pl Z &2 AR E LTV D,

2, USTR &5 BT ESRBERSICES TBT BERY GATT OFEEZIRRDOHERIOME
2-1 EF
- WTO & 0 BEE A JFHITH 2 NERAHE & oEEMEIL, MEEOEYSZRBOR A1
(legitimate policy objectives) DiERZZHIT 5 H D Tidevy,
- Lonl, EREICE D TERET 2 N (detrimental impact test) | (. JREEIZ L7
HEE 2 WTO iy Pk Ftlic BV GERGRESh T LE 2,
» 2O EREOREHEC B TTES R ALEOR LOREA L 5 2 L8 L <. WTO 23
EDSLE EORE % second-guess L CHETHZ LI VRETH S,

2—2 Ef
TBT i 2.1 55« GATT1 £ 1 HH - 3 5 4 AR S ERZEOREDT 7o —F1%, F
<. BEEOHENMAELIC [EEE| 240970 E 202 BiT 200 TH5, TBT I

E 2.1 RITBW T, BN S - -I5E1T, £ OER AN TEY 7225 O X5 (legitimate

1 United States Trade Representative, Report on the Appellate Body of the World Trade
Organization (2020), at

https://ustr.gov/sites/default/files/Report on the Appellate Body of the World Trade Orga
nization.pdf [hereinafter USTR Report]. A& USTR & Eix, i E CTKREN EHREERITH
LT, WTO 4k oo CH L72 B RLES WTO Rk O G T R B 4 £ &
DEbDTHD, 8B, AMTHET LA 7 —xy MERORMEMERIX, Wiid 2021 4
10 H29 HTH 5,

2 Jbid., pp. 90-95 (III. Appellate Body Errors in Interpreting WTO Agreements Raise
Substantive Concerns and Undermine the WTO: B. The Appellate Body’s Interpretation of
the Non-Discrimination Obligation under the TBT Agreement and the GATT 1994 Calls for
Reviewing Factors Unrelated to Any Difference in Treatment Due to National Origin). 7235,
A USTR & FIT2MA 120 H2 60 . T EIZFEOE 5, T EIE ERZEIC X5 FeraBibl k
ORFEA, 11T ZE EfREIC LD WTO WHEMROMBEREZH > T\ 5,
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regulatory distinction) | IZHKT D HDNE I 2> IOV T S HICHEI SN 523, GATT1
F1H-3F4HICBVTUIZEO LS ZipEHE ARV, Lo T BREOF/ET, GATTI
S 1T - 355 4 HOWRK AT 52 L1070 | @& MR L72WINEEIE . GATT20 £
Wizl Ly, ERFEOZOL I 2T Ta—FiF BELSITHI O TERVL, L
BID/SF )V« BRI & D BEFGEHICHE > 72 b D TIEZRYY,

O EREOTBERIELT. MAENEBLEEZHNOMSERMLTLEL

R ZE o TR EDS A C o 2 BRI L 7 JRPEHIZER TR WHIE Th - TH WTO
ERRBESNTLEI RICH D, o, mHELSWMAEMOBISI 2T/ 5 & LT ThH,
Ty (EEFTEOBREFEOHHBT) a X MPREVEWHIEHRIZT T, NEEE) »"dHD
LINTLEIRBBBETH D, SHIT, BURITEREN 2 &b, IERIICHEOZER
Wit DA IS OEE T, BRENELIHALEZ DN, NI HE & BERNICE
STELTHIEL DN b H D,

ZOX I ARV, TRAFEEZ:EYE (low and unpredictable threshold) 1%, I ED
BELEENOBE TR, ED XD 2 E T oo IRIED & O APE & (BN
HoTGHE, 128 2TNMESR (accidental) D HDOTHH-TH, GATTI S 1H - 3 5%
ENTHDEW) ZEITMAENEGE L EITEZ LN,

O T ERZEIEL, GATTS 5 4 HOARFNZRFHEE D F Tk, ESREENE S 2 HIR
5 &9 7eE . IEEICHAEA~—2Z (regulatory space) #5-x 5 X 95 R THRIRL T
7z (EC + 7 A | Bl F#F para.100 Z 5| M 3), GATT3 55 1 HO—fiRJF L, GATT3 5%
4 HICEWE 52 TR, ZERREN2MEZ 3 & 4 HTEET L2 L 2Pk L T
%o GATT3 5k 4 JHDH 2 3¢ (MikF B O HUE I D AL & PEM O EFEIZ TN T
22V ZERIENERE RO A 21507 5 L O TRV )) b, HEOFRICH HEEN 3 5
LHEOBIINZBNTEHETHL Z L, [FEMOEEE] B3 F4HOBMETHL Z LE2RL
Tn5,

UL, bfkZEo DEEE) 77 v —F %, FESEAPES O FEHIZEE SV TR A L

N
=]
/!

3 Ibid., p. 91, footnote 215 (referring to Appellate Body Report, European Communities —
Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, adopted 5
April 2001 [hereinafter AB Report, EC — Asbestosl, para.100 (“[A] Member may draw
distinctions between products which have been found to be ‘like,” without, for this reason
alone, according to the group of ‘like’ imported products, ‘less favourable treatment’ than that
accorded to the group of ‘like’ domestic products.”)).
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TWVWRWGEIZBEWTHEZERNSH D LT 255D TH 5, 2012 HLIET (2012 H12 E#k
THAEZENFEH SN TBTS & 2325 H) 1%, EEIE. GATT3 KiI2BWTZED LX)
TR 24T > TN o T2,

@ GATT WBEICIIBRENGELECFHLHEZLDOT, ELLREBNICESGHERIBES
hBLO AL H S

ZOXEOIREREFEOT T —F TiE, EOXIRIEETH, MAFERIKH L THLTHE
BN HE, GATTISR1H - 354 HEKESNTLE Y, LR TNEEIR, 20
BEZHERF XN L1 D, L L, GATT20 §13, BUR B ZREMIZZEITH 0T
o T, 72 & ZIFFFEEMAER 7 ~ULiE, GATT20 ROBUR HIOIZIZZET T (7272
L GATTY & TFEFEMFER) ITTFT LN TWD), & xE, MENERT VS 20
D IEY 22 HEZHOWT S R CRIEN %,

©® LR, 2<FA—ORFEERGT>THRLTWLS

GATT3 2k 4 HKA O TBT WhiE 2.1 Skid, WERMBRFBZHEL T, o< F—
OHFFEZHEM LTS, F—OMFEHEE, (74— RERMIBL R LTHTN S EZH5D)
AL NEFOEWK] 2L T0n5EEXL, ROBE - BIZKRL LTHRREWE
FfoZ LIRSy, TBT BEDRITUZ S 11994 2D GATT O B A=K T 21 L&
Do LU EfZEIE, GATTS %k 4 IHE TBT W& 2.1 ScDR— D CEBUE % £ 722 > TR
LTW2%, TBT Wi 2.1 RICBWTHAZEMICAF TRWRERZ 52 TOLRTEN, —F
T GATT3 & 4 JH Tl EAPESITK LA R FBZ2 5 A TWHIETH L LT S d
EWVOIRIRT T a—FIE—EMERH D LITE AR, kO Z &%, TBT WiE 2.1 &k
GATT1 5§ 1 HOBRIZOWTH Y TIEE S,

@ EREFEOFTFTO—FIE, TBT HBE 2.1 &% MM (superfluous) 32T BEMEMNH S
TBT W& 2.1 5&& GATTI %t 13 - 3 5 4 HOMRPILHER R 5 &1L, GATT DIF
D3, HANLEDNER ZLAET D OITIRWERELZFRE L, [RENRIESLER LA LTV
WOIZH b bd, e, IEED TBT WiE 2.1 S THILTEIT I Db Rn,
EBREFTZOBBEIZOWTKRO LI IZEZ TS, T7bE, TBT HiE 2.1 £ THRitS
NDIEY 7 BN BARNEITH - T, GATT20 FOFPIZE NN E D& RIZFFE T
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TWRWINRLTH D, &) (EC: 7H T UREFH T 5128 51 4), LarL, €D
Eo it CRER) ERBICEBECITRLTND (EC - 797 VR FEOKEOF 3 [H
HRENT 26 25|H), 72& 201E, TBT BEDRIIZH S, WHiho [EOMR) 23—
BT 5, GATT20 FKIZIFHET ATV RWIEXS{LERTH D,

G EBEEOENELANDTTIIELTERGCAXBME LOKEBZELLTSONERTHS
ERREORERET, ESFEERZENZ LTSN E I, LV I REEBIZ T, 2
ZITKE - COOL FHIZHNT EFRZEIL, BN EEZ N T, KEOHEN LiRoE
PEAITH LTt 28 2 7= (out of proportion) 7~V EMOEBH R L TV 5D Z LIk
ST TBT B 2.1 S5%K & Lz, COOL 8 A E IRt it S o 1 & —
L bDOEAEFEFIZERLTWDENE I, &0 ) sUE, HENENRNE S ink v e
DB NVETH D, ERED 21507 e —F X, HEOIV X7 3 A~ R"xXT
+ v hOFFE (calibration) ZWRad 5L E2RDDH LI RO THLM, 2.1 £ TIEZD

EORGET D LITROLNRNTT THD, Ll EREIC I DMRIE, xR
RHEWTHIZDONT, 7S s ERBICHESEDL DO TH LD, MBEIZED X5 Zetemi A ik
FZH 2TVl ERFICIIINEEOER O second-guess T DR/ & 720, JFEEM
ZRUDAE DT BEE N IR N ERRT 4y bONRT R LnD LD b o LR
WEAET A o TED LN T & BRI S DI Tidleu,

3. 7

P2 TR TETREOFRIITROLIICE LD LN D, KEDOFiRIEL, EfkZE) TBT
WED TEYSZ2BHOXG) ZEVHLEZZ SISERER LW 52, FEO~@IX GATT ©
EERIFEAI & TBT i€ 2.1 ROFRICEREZ L TbDOTHL—F, FEO®IT TBT HiE

4 Jbid., p. 94, footnote 223 (referring to Appellate Body Report, European Communities —
Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/R /
WT/DS401/AB/R, adopted 18 June 2014 [hereinafter AB Report, £C — Seal Productsl, para.
5.128). HEL THRD LT, NI EC - 7H 7 VIEEMHIZIBWT EU T2 D L5 eFhx B
REJIZIZZIT TV,

5 Jbid., p. 94, footnote 224 (referring to Third Party Submission of the United States of
America, Furopean Communities — Measures Prohibiting the Importation and Marketing of
Seal Products, WT/DS400 / WT/DS401, 14 February 2014, at
https://ustr.gov/sites/default/files/DS400.AB .US3rdPtySub.Public.pdf, para. 26). GATT20
RIZFENBRWEHOFI L LT, HEE~OFRIEML, BIAORH L 52 D1BITONE, EX
{5 RS D H M M OGN FRIEDRER DT BTV D,
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O TTES 2RI OXR] ] OMFNEZDOHDIZEb->TEY, NEMIZE TR0 T, K
X220 CEHMlEL T\ Z & &7 5,

@TBT Tﬂiﬁﬁﬁil:@éﬁﬂﬁﬁfGATT FXEDORMS TBT HELRCKIICHERENHE

TBT 1% 2.1 & GATT1 &3 & DO(GATT3 &N E&HIMB)
B8 T XK [BEETRANDOHT HETADHTIEEHL
+ \ BiEMEE BEENDERNDE

MELABEIORA ) | GATT20 £TELIE %@mﬁamﬁmimﬁﬂiﬁ
#[E-COOL BN B (LRIE

3—1. XEDEEO~D(TBT B 2.1 & GATT3 & 4 1§-20 £O5B)ICDOWNT
(1) REDOEEON—Y:TRE-/O—T AY2/2RWREIET 50

IEE R R A OfER %2 0 < 5 KE D EREDO/L— 1% KE - 7 v—T A0 X 8 a il Eic
o, bbbl KEOEEFT TBT WHE 2.1 FOLFRFRBEEAEO SUIRTZ2 STz,
ThEDIEBVIERSTEZ 5, 9 HNEOA » FRUT7IE, SAPES OB SRR L

BN iR 2.1 FOAFRFHERRAL T D, L FIR L7z —FH T, i S E O KEIT

ZIEAES T, BRI =0 - 28 i AR FEHUHIFAE C Bk ZEAY, A PE T~ DI PE
e DAMEFPEIC Ko TR TE D0 E 50, & Lemizsagi Lz 6 bBkZEid, ZhicxtL
T, 3ODEEZEIT-> T D, OEMEF, £, 22 KB NT, EHEESICHT O
D, TARME] TRVWRVFEDOOLNDE SN TWNDZ LI LEIE, 215, BH~DEE
77V AVIEEET L0 TIEnWeEZ oD, LT, @BHhEIR, Kk, 2.1 %
DOfFFRIE, TBT HEDRIL 6 IC Lo TSNS & L, MEEZ, 72 & 2T A DA
DR DT DI BB A | B - R R ZRIRHE G ORLE SRR 2/ L 72w
RO, LB ENARETHSD, L LS @EHER. S6ic. TBTHEOBRIE. B5H
H{bo B & MBEOHREMERDONT L RAZE 5 LIZHLHDOT, Tz, 2.1 FIFIEY
7R RO XBNZ K o T APE MR BN E U WAL EICIE. 2D L 9 e Sicxt

6 Appellate Body Report, United States — Measures Affecting the Production and Sale of
Clove Cigarette, WT/DS406/AB/R, adopted 24 April 2012 [hereinafter AB Report, U.S. —
Clove Cigarettes), para.166.

7 Ibid., para.171.

8 Ibid., paras.172-173.



THHEEELEEL QW RWnWEEZ OGNS, E LYy, Tk, EFEIT, LA ->TTBT
BEOSARE BRI SHIE, 2.1 FOLRF]Z2FREEA X, EAERICH T 258 EROE
EEOEREZEEL VLN, IELRHHOXBNC L AEEELHFRLND, EEZHND,

EHATEWE LTV D,

Tl b ZE, KEDER L2 KX =0 - X Sl ABRGESLHIFE5 GATTS SO flNr L
TRBNCDOWTIED LS IS LTV DAy, EfkZEE, (TBT W 2.1 i3 TBT HiED
AR TR S et higZe s 45 —FT) GATTS & 4 HOEHIIE, TBT i 2.1 4
DAFN 22 FRBEEO SUARZ ST 2 & LT, 2.1 FIZBWTE, MBEO RS, [FFED
E N FE S ATl AFE SIS L TR A 5 2 £ L 5 R CHRAEENEFEINTND
DOV S g niE e b2y, LR TS 10, Ll 22T EkFEIE, TBT fiE 2.1
S CUFIE Y 22 O XBINE J DM APE S~ ORI AR Sy, LV ) HAMDIRL
2.1 ZOARFN 22 FEB SR TIE, BAPEM IS D iEf EROFEE EOEROLPEEIE SN D
EHE R0 THDL Y, LT, EfHFEIE FERITIEAR AEYRBH O KB E S 1O
HIRTIZ BV, BEOTRBIBRE DT A » & - AL — g B HIC OV TRES L,
sRi Bk DL FYE (even-handed) IZOWTHAT H, & Lz 12, 2206 BREIF, FI=0 -
B oS g NIRGERLEI S BI U Cid, BT BT 3 4 4 T I A E S~ D R
PSPEEA DAMEFPEIZ BRI L TV DN E 9 2, OBiEtE 35 2 L aBikaniony, EBMELT
BY ., FAFEEOEOEDTETEHD XD I IIZHED LS LW, RO BREE,

B 2 S IRk D BB OMEIC L2 b O THAUIRFEROD R IIZED DA
Bl & LA EERE L, & LT 13,

DFEV, KE - 7 —T ANY Z Bl FEAEOBICEEIC BRI, CKEO TBT #HiE 2.1
RICEAT DRI CERZZET A b+ Bl B OF[E) 1359 5 — T, KIED GATT3 5 4
ORI CEZET 2 P+ HIHIHROEE) IHELTVWLDTHDL,

9 Ibid., para.174.

10 Jpid., para.180.

11 Jbid., para.181.

12 Jpid., para.182.

13 Jbid., para.179, footnote 372. & HIZ, K[EH - 7 v —7 AV ¥ Nl FFo BRI, ¥
A o FNT T ERED GATTS 5k 4 IHOAF 72 HE BBV T HE & BB oMIcE
E72B8EM: (genuine relationship) 23727 #LiE 72 5720, Ll 72 S & L. EREN 4
EFPENE DO R THITE LD, LW I BN REHIEEA -, & L,

7



(2) TEC-7HF5 L HRAFHILEFERKICHIT M

USTR #5 =T BT L KEO#EZER|FA 2 0 < 5 FaRid, KED 2012 FIZ 3 £ TBT
i CHGER LIZIRANGECTWDH LD THLHA M, TP KELZTOFRETERVED
HHEND, Cold, ZOXIRKEOFEELFEU LS 22 Fiks, EUMNEC - 77
b T GATT3 2k 4 HO IR TIT > TV %, ZDOEEDO BU O ERICH LT, ED X STk
WMEBDPER OB, ZNEZZITHI) —F RTEZH, fma k3oL,
FEO EHREL B L TR LEEZES LTV D

EC - 77 VR Tid, SpVEBRE T BEU okl Ic TBT tiEshmH S h T
We s, BEfRZETIEE TBT ME DA EE S4L, GATT3 K4 HOALDN@HEHESNDZ & &
ieotz, WHNIEO BU O EEOBREIE, GATTS 4 4 O ML TBT i 2.1 L0
EHIp o TNT, WHRNIENCAFITHY . GATTS 5k 4 HOM M %2 TBT e MU L 51
FTRE VI LDOTHotz, Thbb, GATT3 L4, ASEMIIK T 2 B AT 2
PG TEEEA M SN D NETER, TEYARHHIOXE] 2 1L TWD22E 5 2
Wik HEICMA D XETHDH, LW I FERTH D 16

IEfEICIT EU I, RO 3 DO FEE LTS : DGATTS 5 4 HIZ TBT i 2.1 D
EEWOHMEENBE SNDXETHD, LWV IFEREZLTVWLOTEARLS, GATT3 %4
HOAF LB 22 EBEIZ B35 WTO D SefIE, BT X b4 Bz 72| &2 fEsr LT
VWD 17 @RI EICEEE LT, GATTS 4 4 HOMHRIZ I Tld, GATTS 4 1 THO—fi%Ji

HIRZE SN2 TNE2 63 35 1 HOEW S U CIREEF R o4 8 o H I /HE O 7
A RMBENOHETE L & EHREN L AT, TBT BE 2.1 £OF 2 BREOYkrILUE

(MEM 72 HH OXBI ) ([C—89 25 18 ; @ TBT Wi b, MR THEL TR IR B
GATT b, #ike e pretinid v, £, TBT WhiE 2.1 £ THEE NS ELREDY
A MFA—T LV ThHDHDIZ GATT20 KIFREFNETHLZ L a2 FE2 D L BSEE TBT 1

14 72 L 20E, 2012 4F L0 BAATE GATT3 SO fRIC i W TEZET 2 M+ B OB EO

T7a—F BN 51TV (USTR Report, supra note 1, p. 92, footnote 219) Lak~_7=1 |

GATT20 D IEXHLFHIZZET N TW RV E U THPE T ~ L2 Blic£T720 . RGO
5 \ZKE - COOL FFEOMR EDOBBR A2 XT T D Enb, 2D X5l ZANEMR X

el

15 gk [[WTO ~xb « EfZBalEEHHO] EC—7 47 VRO A KR Qe &

LT o HE (DS400, 401) —EtEak 72 DO G iIlIRIC x4 5 WTO W& EoHE—)

RIETI Policy Discussion Paper Series 15-P-005 (2015 4F) 18-19 HZH,

16 AB Report, £C — Seal Products, supra note 4, para.5.97.

17 Jpid., para.5.102.

18 Jpid., para.5.111.



ECIER GATT3 FRZ2EM L LS L35/ v T 4 TEFFORPIEBETH D 19,
UFTIE, 20d EU O3 SOFERICKH LT ERENED L HIZEXTVDH, BT
<o ZOHNI E#RZIE, GATT3 5t 4 HOAHZRAFB 2 B & 1 TRO L O ICBEsh T o
ELFEDTWD, T72bb, MAEMCFEFEOENER LD b AFFHEN G2 5T
D2 E D DOHIWTIE, B AZE L & [EPNRE S O DB St O SEEE PRI E N 5 2 2 B D
PR D | HEE AT APE S DB PRI A 5 2 256103, AR R R AL B2 T
% ECHWr S, F OB L EORMICEIEZ2Bf% (genuine relationship) 7372 < Tld7g

YA 20

-EU OERO(GATT3 & 4 HICHT2BHET AN REIENDOERISHEIL-RR)ICHT
SEBFEORM: EU OERIT, FI = « ¥ Sl AIRGESIHIFEIC IV T EREN,

B A PE S~ DO 72 Tl GATT3 5t 4 HO AR il 2 Bk L 72V, & L2 ik > C
W52 CRE - 7= AY oSO 372 2511 22), LirL, RI=7 « 3
= i AR FE RS IS BT EARE S M L2 2 L i, [RIFE O s A PE S 2 %E3 2 B4
FECEREE 52 TV E ) g, CERED) HENRET L0850 - #HELOR

ERBMRNH A DL 9 ) (attributable to, or has a genuine relationship with, the measure)

LWVWHZLTHY, SFY BT, MBEORHTE, Bi5BIRIC & 5 ENEE T L& dh AZE S D
FHICEELE 52 TV E IR HbNERNE, L LEEOTHD 28, Lieh-> T, lihAE
b DG LA~ OB N HE | IRE T D0 E 5 O MW BN 124 72 i o X5

WZHPRT 22008 9 D OfHii A E £ 5 & id EfRZEIFR T au,

F72EU OFRIT, EC + 7 A MKW T EfkZE2s, N EIXFRFE O pE

WA T TH LW, 2 LT, ZORBIZT TIEARRFRRARR L2, L Lz &
EOWTEY, Zoa0 5 EU X, AFES OB SRR 2 B2 Tl GATTS &
4 EEITIT AR BRV, EEETS 24, L, EC - 7 ARA MEBIHFM4T ERENS WV
TemoloZ i, ARIZRFRR L 1E, BRAILTWD 0 E 20Tl AR EI N End &
WZHEHED B> T, MBEENL, BAZEMLICH LT 2 5 2 20 Ry . BRC, ENE

19 Jbid., para.5.118.

20 Jpid., para.5.101.

21 Jpid., para.5.103.

22 AB Report, U.S. — Clove Cigarettes, supra note 6, footnote 372.
23 AB Report, EC — Seal Products, supra note 4, para.5.105.

24 Jbid., para.5.106.



i EERAESICHBIOENERITHZENTEL LN ZETHD B, Thwx, E#E
(T GEE - ARSI TR ~72 X 95 10) ENPES &l A PES DOIFARY 2080 M E GATTS 5
4 BEGERITIE 72 B ARV A PES A~ O AR 22 FE8IE . B RAEOE TN D 50 E S hrOlfiat

ICE-oTHIisShD, L LD THD, FRlefsla 52 5 2 & 72 g AGES & ENEE L%
KR4 52 ENTED LV Z LiF, GATTS 55 4 HO Aol AU i A ZES & EN
PEME KT 5 U EOZ L E2FHRT D, WS ZEERBLTWD, AFESR & [EN
PESh~D B 72 58705 | AFI 22 7l 21 59~ 2 23 & 5 (a point at which the differential

treatment of imported and like domestic products amounts to “treatment no less
favourable”) 26, FDF v r— a  ZHOWVWT EHRZEIT. (XA - ZAaFH BV #
ANFE S & ENFESICHTI OXAN 38T 5 Z & 720 Tld, BAFES ~O R FHRIC T2 &
2\, o U A MR, HEHIOE WA APE TR A 5 2 5 8 ) IS EEEZED TN D
MEIIPTHY, b LEI ThiE, RRDIFEPAFRFFEL R D, LIRNDTH D,

-EU OERO(GATT3 & 1 1% 4 HTERTHILTIELLGHABMORAIERAL7TO—FIC
FTREINHTIEBEORM : GATTS & 1 HO— A (EANAEICR#EEL 52D X1
HHALTERLRW) 13, 3R4EHAETL 3IRICEREER D, LW Z &ITML SN -3E
fECdsd 2, LonL, ZO—MBFEANE, 345 2 HE 1 XX 4 HITIEBRE LTV, 20
TEE 3K 1IHEMABITEAINRNWE WD OTITRL 4 HAKD 1 HOJFH|ZRKBL L
TWHDTHY, DFEY  AFIRFHEEZ ST DEAPEML D HD LV Z &iF, FFEOENE
SICREN G X B TWD, L 52D 28, 4THIE, AT D SRR TR LT
BY, b, EHNESR L EAFEMOBFFIMEEL LIRWRY | B0 A2 F7FET 5
LD TH DN, FEOHTE P EAFE IR L THARMICEREL 52560 ThX, £
DFEEBIE, 4 TZW D) AR R A BN T 5 29, DEDH L 2 A, AFERITKT 5 A5/
FEB OHIWT BRI, WA ER OB PFRMEOER A EEILT 26O TH Y | WAFEMITHT 55
G~ DOIERBNEL 2 BHI O KB L D O E D &GS 5 LB 720 30,

25 Jbid., para.5.108.
26 Jbid., para.5.109.
27 Jpid., para.5.114.
28 Jbid., para.5.115.
29 Jbid., para.5.116.
30 Jbid., para.5.117.
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-EU OEBO(TBT HHE 2.1 FlxFEHN T GATT3 FHBERAEII S L3I SBRIE)ISHTS
ERBORM : KE - 7 v —T A0 23 BlIFI SO T EHZEE, TBT EDRIL 2

(TGATT O HMZZEM T2 Z LA HL L) 1T kiU, TBT WiEix GATT ORI Z iR L
72 DT, TBT HE & GATT #—E L7251k (a coherent and consistent manner) TH#
W pa_&, LUl £/, TBTHE2.15& GATT 354 HONRVEBILIEZXE &
B LHAZ BRI UE, GATT 3 4c 4 HHIE TBT i 2.1 SOMIRO SURZ KT 5 .
Lz, 512, TBTWHEDHIX S & 612vv) TEBEEGICARLEREEL 7267 2
EDBRNWESTH L) & IREOBREMERDNT 213, GATT 3 5 & 20 KOBFRD
NF R ERABIZED LR, & LTz 83,

R ZE L LTiE, T WTO GBI E DRUE TN 25 K 5 . — B L7 HIE TR
ENBHRETHY, ZHE TBT BiE & GATT IS TEE 528, 2D —FH T, (7= & 213X TBT
e 2.1 5L GATT 3 £ 4 HD X H12) FPORBEIZBIT DIEMNEMEIZIBWT, F—0OK
ARG Z ONEXETHD EIFEZ eV 34, TBT HEICE, GATT20 £0 K 9 22 FIANE
220, 2oz Lid, TBT WhEics\ Ol E O BEAHERNGED biie 2 & 2 E ey
L CiEA<, TBT #hiE 2.1 £OARIC LhiE, FEEEHZHIRT L4277V A
2R IR B b Tidaa 35, 20 —F T, GATT 3 & 4 TIZH 1) 5 MERFEAE, GATT20
FICB T DB EOBHEMER L DT ZBRICESNTW D 2D, BfEL L TR
GATT & TBT W O SRDE DD . TBT WhE 2.1 SeDIERHENEDY GATTS 5k 4 B
EhbLiFBExRV 6, ERFEL L TE, GATT OH{TOMRA, TBT i & GATT (24
WTRRDEREZHALLEITEZ VL 37, EU OFREEFBSZH < GATT20 £ & TBT &
2.1 2B 2 IR EOREMEROHPAIC I T H A 23T A (a perceived imbalance) I&
EonTung EEbndp, TBT e 2.1 &iIZB T 5 [EEEHICANEREEL LD
FTLoRWESTHZ L] LNEHEORAMERD T A, GATT 3 & & 20 FLOBALR
DNZ L ALFRIBICED BV, EEZ % 38, I HIZEU I, TBT HiE 2.1 £ THEES
NDIEYZRANDOY A B A =T ThH ), GATT20 Z£DO Y X FARERITHH LW

31 Jbid., para.5.121.
32 Jpid., para.5.122.
33 [Ibid.

34 Jbid., para.5.123.
35 Ibid., para.5.124.
36 Jbid., para.5.125.
37 Ibid., para.5.126.
38 Jbid., para.5.127.
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D IEW AT 5 720 T, TBT i 2.1 RiCH T H1EY 22 HEYT GATT20 SRiCHEN LW
AR 722 1E S DO 2 2815 T Zay 39,

(3) @& EU OEROF i

KEE EU O FEiRE—GATT3 5k 4 HOMRIZ I 1T 5T 2 M+ BH B OB RO T 7
H—F—IZOWTiE, (1) GATT3 & 4 HOSEH] (EC « 7 ARZ MHMFHC FI =0 - ¥
N NIRFEREIEATR) D2 D X 5727 7 a—F 5 GATTS L THENL L TV 2 L IXE 272
WZ L 40, (ii) GATT3 & 4 H#% TBT HiE 2.1 LR U THRE T 2 0E T2 &

(TBT & & GATT 13— B L7c HFIE TR S 2 R E EEBIOFH OER A EIZ R —
BEWRA G2 20T, MOBEIND, &) Z & THBIERWEAS S,

ED DT EDIZHOVWTIE, ROX I RENERTE 5, EREIT, ZRETHR-XE%
R CITHRITL T odote, 7oL 2IE, GATT3 22 HE 4 HD T[FEEDEM] 125
WT ERZIE, TRIFEOES] OMRIZIZT 2 —FT 4 A DX IZEAH Y 4 HOZ UL
2HDOZNLY BV, 2 IHORFEDPEM & AU EE S 2 H oW 7-fi L v 13k & L
TS 4, Ziud 3 58 2 HHIZH DA W REAE ML & W ) &Y 4 THIZIIIRIZITAFAE L T
IRV 4 THOBRE 225 2 ORI D PESIIIRE W REE MO B END . L) BRI
ESNTWD 2 Tk RBRIC BRZEE, TBT W& 2.1 512i% GATT20 50 X 5 72 EX4 1k
RENRNZ L 2RI TIEYSZRBHIOXR]] Z28A LD TH D, £z BfkZEiZ, WTO
MAENZFT X TOHBEICIESEREORAD BT oL S, —BLIEMRAZ L TET
WD L BIEMTE D, 7ol 2E PE - HEE BT 2 EF RSO T EREE, P
[ DN FRE FER O EIZOWT GATT20 2T 5 2 L 2O -0 b RO RIS
LHEZRTE D 43,

7% Dimaiid. TBT W& & GATT20 kTR HND [EXNZ2H] ORNBEOENTH D L
INTE Y, TbbH, KEE EURFEETLEIIC, (@) TBT & 2.1 £ TEEENDIE

39 Ibid., para.5.128.

40 JIERIZE TWTO W&l 31T o mERF A OBk & ZR —ERFOHIFED B & 2o
EF #2545 7”2 | RIETI Discussion Paper Series 15-J-004 (2015 4£) 9-10 &M,
41 AB Report, EC — Asbestos, supra note 3, paras. 95-96, 99.

42 Jbid.

8 )11 L TfTWTO ~x/v - EMREESWEEMRO]  FE— HRY%E O 5 M & OV iE
P—ERICET HHE  (WT/DS363/R, WI/DS363/AB/R) —3E GATT HEEN D GATT20
ZIES{bD A4 % H0a 2 — ) RIETI Policy Discussion Paper Series 11-P-013 (2011 4F) 19
=

=0
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WARHMOU A MIA—T 2 ThbH T, GATT20 FKIZREFNIZETH DD T, GATT20 &
TIRAN—=ENRVIEYEEENEFEET 2008 50, (b) HWEIE TBT e Tide<
GATT3 :%ZHML LS LT 4 T 4 7% FH, TBT HE 2.1 £ EMAIC/Z2>TLE
IMEDII™ D2RHTHD, LFTIE, ZD2KITHONTER D,

(a) TBT 1%3E 2.1 K THERMShIELLTHME GATT20 D52

I THE, TBTHE2.15ICH8 15 NEYZRRBHIOXE]) & NEY722BRY) ORMFRE
FEOTHB I, LE LT, NEY72HHIO X (legitimate regulatory distinction) | (2350
TIEMMERRET S0 01 (TH) TliEZe<) TRA) Th D, TR OIESHEDOREH,

HEIHBY) OISO & 3R RS, LW AL HVHL1EA 54, Lo, XA
DELEZRET DI HTz > Tk, ELRHH BNOZEICESWmFRShD &%
2 HNAHOTH, NELHHIOXE]] ik, EY72BZERT 5720, BEmE XA
%H:E (a measure which has the effect of differentiating between products in pursuance
of a reasonable and justifiable objective, in a fair and justifiable manner) | & V2 %
ZEMTEDLEA S, T2, BN IESTENG L F o T, #lfllo X5 NIESTH D,
VD ZEITIFTERITIT RSV O TH Y 47 REIX, IEY 226 B 2ERT 5 720D TX
Bl E S, WS Z i D,

DOFEVFEFE L, BET (2.2 F£EFERERT D EE LEED) 2.1 £EFRTIEEIC TEY

44 Gabrielle Marceau, “The New TBT Jurisprudence in US — Clove Cigarettes, US — Tuna II
and US — COOL,” Asian Journal of WTO and International Health Law and Policy, Vol.8,
No.1 (2013), p. 28.

45 Gracia Marin Duran, “Measures with Multiple Competing Purposes After EC-Seal
Products: Avoiding a Conflict between GATT Article XX-Chapeau and Article 2.1 TBT
Agreement,” 19 Journal of International Economic Law, Vol.19, No.2 (2016), p. 485 (“...it is
hard to see how a regulatory distinction could be deemed legitimate unless it is based on a
legitimate purpose.”).

46 Jason Houston-McMillan, “The Legitimate Regulatory Distinction Test: Incomplete and
Inadequate for the Particular Purposes of the TBT Agreement,” World Trade Review, Vol.15,
No.4 (2016), p. 554.

47 See, Panel Report, Furopean Communities — Measures Prohibiting the Importation and
Marketing of Seal Products, WT/DS400/R, WT/DS401/R, adopted 18 June 2014, para.7.279
(“Even if the objective of the IC exception were separately examined and found to be a
"legitimate" policy objective within the meaning of Article 2.2, that alone would not
necessarily lead to establishing the legitimacy of drawing the distinction — as opposed to the
legitimacy of a certain policy objective per se — between commercial and IC hunts through
the IC exception within the meaning of Article 2.1. The objective of the IC exception is an
element that may be examined as part of the "cause" or "rationale" put forward by the
European Union to seek to justify the IC distinction. But it is not determinative of the issue
of the legitimacy of the regulatory distinction.”).
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72 HEY (legitimate objectives) | Difima ity bl ro7z, L E X5, NIEM72HBY)
1T 2.2 RICEBWCiliim SO NE o7 8, ZOH, 215 TEEIND [1EY7H
f) OFRIT, 22FKTHETOLNTWVDHIELRANE EDX S RBRIZH LA D D, Lk
X Z DO RIZOWTHRRISERTIEW WA, BELL, ZOHBREIFRLEEXOND, 7
b, L& X EHREF, KEH - v 7m I U7 HFE O 2.1 £ T, 22 K TN
IEY ERELHERERE L ANV I RED BRIZESW TR Z1T-> TR Y 19, £7KH -
COOL FHHITIHNT S| 2.2 K T/ARADEIE LICHEE ~DOIF R & v 9 BRI
T 2.1 &ROMRZ LTz 5,

fih 7. GATT20 SRICHOW T, IESZR BB RESIZEDZD, LITLITEREGESh T\
Sk, TEREERGE) © TAME (7BE OER) (/58] OBRMOIHENEY LSRN O T
RN EN D RTH o728 51, WTO Kl 0 GATT20 FD%EB75, GATT20 &idn»
720 MRS 72 0y (open-ended) 5230, & WO FHIlA RO D K DT oTz, Z 0 XD 2R
X, BERRZED ZivE TO GATT20 KO, MEOBARAZ SURICAI L TRk Sh
TWNWDHZEICHESNTND 52, =& 2R, BREHME#EIC O W T BRFIE, N EIIERE#ER
OBSREZRHAT 2B MR 0 5 L PARIZR~ 58, 5 U B TEE R RRORAF
N g FTHROLNZY, = EHAFIE T 20 KO & LT g 5o RIREIFRIZA
MNEEND, EWORRNBRINTZ LI Z EDNRRMTE 5, SHITE, a 5OAEOH

48 TBT W 7E 2.2 §ICZET HAVTUW R WIEY 72 H Y OFIBr B E D G650 S vz, WEt& 1 T[WTO

RE - EREESMETMHHO] OKE-FEES L RER (COOL) F: (DS384, 386)

— AR 5L O JFEE 4 For & EEEE S — | RIETI Policy Discussion Paper Series 14-P-022
(2014 47) 36 H.

49 Appellate Body Report, United States — Measures Concerning the Importation, Marketing

and Sale of Tuna and Tuna Products, WT/DS381/AB/R, adopted 13 June 2012 [hereinafter

AB Report, U.S. — Tuna I1], para.242.

50 Appellate Body Report, United States — Certain Country of Origin Labelling (COOL)

Requirements, WT/DS384/AB/R, DS386/AB/R, adopted 23 July 2012 [hereinafter AB Report,

U.S. — COOL], para.332.

51 See, e.g., Steve Charnovitz, “The World Trade Organization and Social Issues,” Journal

of World Trade, Vol.28, No.5 (1994), pp. 17-33.

52 Henrik Andersen, “Protection of Non-Trade Values in WTO Appellate Body Jurisprudence:

Exceptions, Economic Arguments, and Eluding Questions,” Journal of International

Economic Law, Vol.18, No.2 (2015), p. 395 (“The interpretative approach by the AB is open-

ended in the sense that the policy objectives are flexible to contemporary ideas and

understandings in the context of other international organizations.”).

53 Appellate Body Report, United States — Import Prohibition of Certain Shrimp and Shrimp

Products, WT/DS58/AB/R, adopted 6 November 1998, para.186 (“As we emphasized in United

States — Gasoline, WTO Members are free to adopt their own policies aimed at protecting the

environment...”).
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FEDMEIL RO B s, IHHFED a BEHIENER & LSRR FER S, 20 £OREIC
FIRABDED RNEVIFIRSIFE L TWDL D EEZZ HILD %5, BIfEIX, WTO D4efiln
5. TBREIRE) 560 TAME (GrB1E OHERD) R7E] 5775 GATT20 RICHIT 5T
EPBREEND T LIER,

KER EU OR&IT, TBT WhiE 2.1 RICEGHITH L & S -iiE . GATT Tk 20 &
ZIRIBR D IEY 72 HIMTIFIE L7272 GATT I & 7e o TLE 9 58, LN IR TH D78,
ZO LI —ABNESND L9 2 IdimE DM ThEME LTRSS T&E 72 59, BIKH
(ZKEE, GATT20 & Clidh S— SR ESLFHIZOWT, KEZ, EC- 77 ol
OB = FHERECB VT, WEE~OFRIRML, BHACHIEL 5 2 2EITORIE, &
SUBIE AR O BN K OGNS DR, Bt i O B Ok 2 3172, Zhbid, GATT20
FIZBWTHE ) 2N TERWEA I D, T2 & 2IFKE - COOL FHRIZRBWT Bk
JFPEE S A Y IR D 2 213 GATT20 4k d 5 OFERMI T4 0%k 1ED B 1) & B

54 Robert Howse and Joanna Langille, “Permitting Pluralism: The Seal Products Dispute and
Why the WTO Should Accept Trade Restrictions Justified by Noninstrumental Moral Values,”
The Yale Journal of International Law, Vol.37, No.2 (2012), p. 367. 7272 L. a 5 OHEDIL X
IZOWTIEE R OBA L /R &1L T & 72, Paola Conconi and Tania Voon, “EC-Seal Products: The
Tension Between Public Morals and International Trade Agreements,” World Trade Review,
Vol.15, No.2 (2016), p. 232.

55 TR GATT20 5k a 5% <D WTO M4z DT, ﬁ‘y‘?ﬁf&%ﬁé\ (2T A IEY{pEH L
LT [AHY - TaRr] ofeEl) 12017 47 « RAEZ G WEE : WTO W& K O F i ;
iE - ?*i%i%%nz#%ﬁtf%.@ IHER] (T—Ky 7, 2017 E) 270-273 H,

56 See, e.g., Aaron Cosbey and Petros C. Mavroidis, “Heavy Fuel: Trade and Environment in
the GATT/WTO Case Law,” Review of European Community & International Environmental
Law, Vol.23, No.3 (2014), p. 288.

57 See, e.g., Robert Howse, “Back to Court After Shrimp/Turtle? Almost But Not Quite Yet:
India’s Short Lived Challenge to Labor and Environmental Exceptions in the European
Union’s Generalized System of Preferences,” American University International Law Review,
Vol.18, No.6 (2003), p. 1368; Rachel Harris and Gillian Moon, “GATT Article XX and Human
Rights: What Do We Know from the First 20 Years,” Melbourne Journal of International Law,
Vol.16, No.2 (2015), p. 432.

58 TBT W€ 2.1 RICHESHEE CHILE GRAREOBLEND) GATT BA ML M1 5
VEE 2y, TBT e 2.1 RICEAN 2 HEIL GATT BEMEE2BET 204 ERHDH, AB
Report, U.S. — Tuna II, supra note 49, para.405 (“ To us, it seems that the Panel's decision
to exercise judicial economy rested upon the assumption that the obligations under Article
2.1 of the TBT Agreement and Articles I:1 and I11:4 of the GATT 1994 are substantially the
same. This assumption is, in our view, incorrect. In fact, as we have found above, the scope
and content of these provisions is not the same...it would have been necessary for the Panel
to address Mexico's claims under the GATT 1994 given that the Panel found no violation
under Article 2.1 of the 7BT Agreement.”).

59 See, e.g., Houston-McMillan, supra note 46, p. 560; Joost H. B. Pauwelyn, Andrew T.
Guzman, and Jennifer A. Hillman, International Trade Law (Aspen Casebook) (3 ed.,
2016), p. 641.
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b%, EIERTND 60, [ARRIC, RO 2 5 2 2 AT OB 1L KB E B s O A K
ORI DMECRIT, T OMSTHEIRIZET 2 d 5 0MER 2725 9 i D shVE Ol
i ELHECR O BRVICAE B LT, ZNNMERDORESATEOREIZ SR B L 5EIE, a Kb &
MEZ D255 61,

(b) TBT 1%5E 2.1 KIFMAICH-TLESH?

BELL, EREAHD, TBTHE2.15 L GATT3S « 205 % [ U X 5 7B TRk H
LEHELTHAIRY, GATT205: TR A 2V ESLFEHE VI DT BrEixcEirn
) HTZARVDOTIERWD, DF Y, GATT20%k1%, TBTHE2.15 Tl itz IEX4 e il
H BRI N—END IR EINS b0 E TSN, EC - 7H T VR HC ERkZE
WEUIZIR L7 iR&62032 5 W OB & LCHih D D TIERW A6, ERZENTBTHHE2.1
G EGATT3%: « 20564 R U & 5 2B THAGEA L & 5 & LTw 2 ERIE, INEE2RTBT
WEZWTOMm PR FRICB W THHT 2 Z L2 RETHZ EITH D LB LM, 0D
R D B TBTHE2ARDERC /25 & VD Z LT L o Iclbind,

3—2. XEOFEG(KE-COOL Fé TBT Hi3E 2.1 £OMBMOFIHIEHINTICDLNT
KED COOL #E DS LIt D A pER 1T L T A B R 72 7 ~UUIE RO ZH 2 L T
%5 Z & AR TBT HE 2.1 S0 & BfRZED Il L Z L5, EERIFRI O L—/L 2k

60 AB Report, U.S. — COOL, supra note 50, para.445.

61 7pd, RSO Tlda e d 5ORMIZOVWTIEEDNRLETH DL &V ) Bfgb H o7,
fz& 2T a SOV T, KE - PEESBEBREFIFEO SV EHE T (WI/DS543/R) |
E D FNBIA PEME & 6D < D ARANIEZREATICHR T 2 K E O BBLS | & BTREN, EEOMBEE LT
a T DONEORETHONTEY, ZOL I a sOREVEHANZYNE S0, BEIhd
EZATHD, NG RE - B ERE BB E R ooVt — K s & WTO fi
¥s17)5— RIETI Special Report (202049 H 24 H)
<https'//www.rieti.go.jp/jp/special/special report/122.html>, £7-. d ZiZ>W\WTiE TZ D
EOBEICL LIRWER] OBFE SNTWDNR, £ 95 LICES TIERWIES ORBSF 4 JEH L
ERFRETHEEEGH D, HEICRF SN OLERH D,

62 FiHETE 39 M OVARSCRIIG AT 2

63 Marin Duran, supra note 45, p. 486 (“This appears to be a hint by the Appellate Body that
we should not be too concerned about the formal asymmetry across agreements, as it intends
to interpret the closed list of legitimate objectives in Article XX GATT in a way that covers
all regulatory purposes that may fall within the open list of Article 2.1 TBT Agreement”).

64 Houston-McMillan, supra note 46, p. 560 (“ Homogeneity between [the GATT and TBT
Agreement] ]| is a natural response in the Appellate Body’s attempt to utilize the TBT
Agreement more where it was applicable; a reaction to the critics of EC—Asbestos and an
attempt to mould the TBT Agreement into something more familiar.”).
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ATebDTHL, EWVIKREDOEROIT, KE - COOL FOHEED 2012 4Ty FHigk
BB CEIRS N D BRITKEN ER LIZNE L 2R L TH D 65,

72 L2NZ, TBT W€ 2.1 kDO NRT, HRORIEME L VS i Sz 2 &2,
EMEZ T2 500 LILRW, [HFROBEEOBLEIX, TBT HiE 2.1 &0 HEYS 728 o
KB OIRT EREENSHTEEHTHY, 20| FEEET X FOFEIBER CTIE2<
(GATT20 SO IEX{LEIED L 5 72) 5 2 BRSO 725, LLF T, TBT & 2.1
0 NESBIHIOXE] ] OXIRTIHEROB LT 2 L3R M T8 & %
BTIHRWETHER T2 R THERN,

(1 MBOKWHZRETICLERLELETEIERS

ZOMIE, EREEDN GATT20 5 & 3T LAV TIED H L2 TIEYS A BH ORI OFAEN
HIZboMEThH D, LIELITHEMESh TEMBELE LT, GATT20 FIZIE& 5541k
DEFEE+HEEDOFEEL 2 BEH Y | KEBICOWTHELNC L > THEENEVSUHEEL T
7=—77C, TBT Wi 2.1 5> NENBIHIOXA]) TEED X S REFEENRSND DN
ETIT2WVWRTH D, EEEIT, BHHlOXMOEYME L X, HiEORHEELEH (the design,
architecture, revealing structure, operation and application). & Y b}, F DA
(even-handed) 2Matsinsd 66, &L, F£7o, REMRARYRENEHRT D TT YA
YENEAINTWA AL (designed or applied in a manner that constitutes arbitrary
or unjustifiable discrimination) HHIOXFIZ T1EY ] LI1XE 2740 67, & LTWDHEHT
T, T EOBENFEZHALNICLTORY, & 201E, 20 £O%55TiE, B L HE
DOBEMER D D72 E 9 Dy, BRZEBT 2 LI ITKFFSNTWDL0E D) & HIITnLEME
DEEINDIMN, £ LIEAN TBT HiE 2.1 &0 TEXSZ2HHI0XB) 1iE7zun, &
IHLEIR o 72 68, Z ZTKIE - COOL FHFIZH1T D IF MO REBIEC OV THRf L 72 &
HMEOHE A S O —ERYIE>THE D,

» BROAER TR SN D ERES L. HEEURESNLDERD LT HARTR

65 See, WTO, Dispute Settlement Body, Minutes of Meeting — Held in Centre William
Rappard on 23 July 2012, WT/DSB/M/320, 28 September 2012, p. 22, para.96.

66 AB Report, U.S. — Clove Cigarettes, supra note 6, para.182.

67 AB Report, U.S. — COOL, supra note 50, para.340.

68 Marin Duran, supra note 45, pp. 482-486.
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¥)f5 (disproportionate) T 5t F x5, LIz - T, COOL #@ENHMIKABNC L > TH 7z
5% 9 LT HHBEE~DOIFERIZIEOREKIT. RENR O T AERbDTHL (para.347),
LW OEEE OREIFER EEAEDOEM L | HERBEIIEZAONDERO A —E (lack of
correspondence) 1%, 2.1 FERKZHE 25 L TROBERETH D, 77 H, COOL HiEl
BUFAERMOFREN, KEOEEZIZH L T2 XOENOEEEZLE L L) 0o A&
VT4 TEEZTVWDLNLTHY, £9 LEBFEROBEDPBAZS ICARRRE 26 L
TWn50bTH% (para.348), * 2O LI ARz sh R, BB L CREA - Bk - &
BT DR AR ET D72 OICLETH 5 (the need to convey to consumers information)

VS B BIEFBETERY - - - (para.349),

ZHLTHD & HEROARBMEEOR AL, COOL @ DHEE ~ORiEdt -\ 5 Al
LERLTWD, LADZZENTED, DFEV . BHROREEL W SEmL T, BikE
I%. COOL #&E & IEM 2 HROEMDOE I 2R L CTe, LR ZENTE LA
69, ZORUE, BT, KE - w7 m TRV T EE - BITHR TRV T ERER, A
PER S D03 E D MOFIZIB W TIE THHOXBI L, #EEOHH B RORMR (the nexus
between the regulatory distinctions found in the measure and the measure's policy
objectives) | DEENE E4L, EHIZ HERIND HHOBLLENG | FEEO BN AL T
72UV E 9 7y (whether the requirements imposed by the measure are disproportionate
in the light of the objectives pursued) | 23FT &5, LR TNDRIZE > THIHFT
EHEAHH O,

72U, EREIC L, ESARHE O XBOBEFHIB W T, BROBLEN D DOEEIL
single-factor test TIZ72< 71, BEINDHBERD—>, L INTWVD 2, Z 95 EET,

69 Jbid., pp. 483-484. See also, Tania Voon, Andrew Mitchell and Catherine Gascoigne,
“Consumer Information, Consumer Preferences and Product Labels under the TBT
Agreement,” in Tracey Epps and Michael J. Trebilcock (eds.), Research Handbook on the
WTO and Technical Barriers to Trade (Edward Elgar Publishing, 2013), p. 468 (“This case
provides an example of how the ostensible goal of providing consumers with information may
not be borne out by a measure that fails to provide consumers with clear and accurate
information. In those circumstances, the goal of increasing consumer information is unlikely
to justify discrimination in the measure.”).

70 Appellate Body Report, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products — Recourse to Article 21.5 by Mexico, WT/DS381/AB/RW,
adopted 3 December 2015, para.7.97.

7t Jbid., para.7.93.

72 Jbid., para.7.95 (“...a panel does not err by assessing whether the detrimental impact can
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IEX BB OXMOPTED L S RERNBEESNDNTT—R « A « F—=ZTHY
Bex RERDPBRE SN D TREMEN R STV D, 9 LIMIROBREIL, 1B 24 228 o0 X5 o
T A M, GATT20 SREFUC LD ICHEMT H7OIITLER LD ERPATE 57259 B3,
IZIZ LR DS TlE, GATT20 &OEES, RAAAMLRT 7 v 7Ry 7 2D L5 T
372K, 7T VN BAES A YEMEO ERZER, ZROBR A REEOBGR A L AR 2B
RRWNGEITRER RN & 70 D L BA~T, BERAMICRS LIERICED-TE 2, &
WO FERIR B o T2 T, £ 9V ) BIRTIE TIES RO &, 130 BEE A AICBE L
TeBRADN TN D R EIT S D,

(2) (N OHWHEERETICLERUTIIBL, LTIEZS

ZNTHRIELY HRORHIBNEO GRS Z TBT WhE 2.1 5T O 2 L ICEMKREZ R 2 572
51F. Mavroidis DiERNEEIZ7 5, Mavroidis (X, EFHROFRHEE DA% TBT HiE
21 &£TERERP T2 EITFRD T, 21U 22 T THRONLIRNEMETH L &35 75,
& 512 Mavroidis 1%, TBT & Tix, £9° 2.2 508 HH S, 2.2 FER B RO AICI,
21 ROBEHEITO . EVOBEHDOIEFNEETH D LIEHT 5, TUT, 2.2 5705 GATT20
ROZFD XD REE ZH N, 2.2 FTHEDOE S G RO LEVENHER S W HE I,
GATT20 &OEEDOEENZIT TBT W& 2.1 £ TEBIMERFEESIND, EWVWIHIBXITHES
W% 76,

Z @ Mavroidis D% x 1%, TBT W& 2.1 512 GATT20 5D £ 5 72 4 {LARTEMFAE L7
W2 LA LSBT LD THL L, £, IEYRBIHIOXT] & W o T F R 4 BikZE
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be reconciled with, or is rationally related to, the policy pursued by the measure at issue, so
long as, in doing so, it does not preclude consideration of other factors that may also be
relevant to the analysis.”).
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75 Petros C. Mavroidis, The Regulation of International Trade: Volume 2 The WTO
Agreements on Trade in Goods (MIT, 2016), p. 448.
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82 See, e.g., Joshua Meltzer and Amelia Porges, “Case Notes: Beyond Discrimination? The
WTO Parses the TBT Agreement in US-Clove Cigarettes, US-Tuna II (Mexico), and US-
COOL,” Melbourne Journal of International Law, Vol.14, No.2 (2013), p.724 (“The approach
it has taken — assessing likeness in a market context, requiring both detrimental impact on
imports and less favourable treatment, as well as taking legislative purpose into account in
evaluating less favourable treatment — should come as no surprise. Significantly, the
absence of an exceptions provision in the TBT Agreement led the Appellate Body to find that
the balance in the GATT between the national treatment commitment and the exceptions
provision also exists within TBT art 2.1.”).
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