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17. A Member country should refrain from restricting transborder flows of personal data
between itself and another Member country except where the latter does not yet substantially
observe these Guidelines or where the re-export of such data would circumvent its domestic

privacy legislation. A Member country may also impose restrictions in respect of certain

PELARIR TE GRS EH R 10 3 2 B —ERRRE L 0 R TR Bl oK —1. TH
AHEEGEF Y REM) 26 %5 (2017 4) 188 HLAT,

5 OECD, Recommendation of The Council concerning Guidelines Governing the Protection of
Privacy and Transborder Flows of Personal Data, 23 September 1980, at
https://www.oecd.org/digital/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborder

flowsofpersonaldata.htm (as of 30 June 2021).




categories of personal data for which its domestic privacy legislation includes specific
regulations in view of the nature of those data and for which the other Member country
provides no equivalent protection.

18. Member countries should avoid developing laws, policies and practices in the name of the
protection of privacy and individual liberties, which would create obstacles to transborder

flows of personal data that would exceed requirements for such protection.
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" European Data Protection Board, EU - U.S. Privacy Shield - Second Annual Joint Review,
adopted 22 January 2019, at
https://edpb.europa.eu/sites/default/files/files/file1/20190122edpb_2ndprivacyshieldreviewrep
ort_final_en.pdf (as of 30 June 2021), para. 106.

8 European Parliament, European Parliament resolution of 5 July 2018 on the adequacy of the
protection atforded by the EU-US Privacy Shield (2018/2645(RSP)), at
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0315_EN.html?redirect (as of
30 June 2021), para. 35.
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14 Case C-311/18, Data Protection Commissioner v. Facebook Ireland Limited and Maximillian
Schrems, ECLI:EU:C:2020:559, paras. 80-89.
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5 Jbid., paras. 90-105, 122-149.
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CREREF LI CEZ L R2YIF 2 LT TE RV, FRIC, RERICX 3 E I EAEER
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16 Ibid., paras. 106-121.
17" [bid., paras. 150-202.
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EO12333 Ic O KB 7' 777 b KEY R ZFF 2 5 T & 23T & 2 FATnRE MM % A 5
LTwianwZ EEHLTH 5,

T 7z, EEAMEEES 47 5613 EUBRICEED 2 HEF & Bl 2 fRAL S 7 13, ERICH L
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ICH T 2 RERDORIE L. GDPR O 45 4:(1) D ¥ % K\ »TE Y  Privacy Shield Decision
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L 72235 T, Facebook DT A VT v FT&ttd bR~ IE GDPR 2@EH
5, EnHbDTH B,

AboiEy ., 2 o¥AKIZ TEU © GDPR ORI & > TRICHBT LW DI 7R \NT
59, TEU i35 < < EU MBEROFZNTH > T, Z OBHANRCERIL O RICE=
EBASZEIEBIFEELIS WV, £7-. GDPR $[Ekkic EU MEE%Z 4% AE L7z
DTHY, ZOBHARIMNCE ZEDBA D & IFHEETE v,

L 2> L. fRIC Facebook 28A%Ed EUNICES BETH Y, TA VT v FFathr o Hl
D EUMMEIC S 2 K Hhic 7 — 2 2 BHE L T 0 BEADH 3 EU MIHEE 2 EREE O
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ITH B,

ZOMHFDOMICIX, 77— X DBIRECH — & ADRME L W ) FIFEEBOMIE TIIRE ks
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HzobnTw32s, EUBAEICHLTRZD L) ABEXZD LT, AONETH B ED
fEfid md T3 8, 37b b, Joshua Meltzer 1€ XL, [EES EU MREIIX T — 4
REDMHER L EROZEMEEICBET 2 9M R 2R ET 2HEE G A b Tw5, LAL,
EU X C D X5 AFELZHE=ZEICITEG 272\, FEHEL LT, GDPR i3 EU Off]l A7 — X ~D
T 7 A RO BB, hEOREREEEICN LT CJEU 235E® % HHIPESE o R
ZRkw sy —n e LTHHAL T %28, EU MIHEEOBIF I Ll AR O R 8 i % bR
LT3, 2L T, 2D BLeRESEICHE TS GDPR 0 =E ¢ EU IN#HEE~®
W OE A, BERY R OEEFEEL EU OBERA X HICTREET 2 V) 227 2K X & Tn
%, KETIILEEEE KEEEEZKMRL 72774~y —(R#EoHAHEE N 525, EU
E 2o XD Bz <. (R #Re L, FEEOERRERERB I L <, EU
28 EU M E O OB L CidERked, 4232528 TELAVEREfToTW
Wz 5| LiRRTWDB 1,

LaL, 20X fitHiconTid, 43 LY 0WED I H 2D TIIR Vi & EE
IFE 2 Tw3, EUMREICH T, EFESIC X 2 1R OBGRIMEN B S 2 FEFR
B (ICCPR) ®WIN AMES:H) (ECHR) F D ERRAMESAK. 2 LT X Y EMEDEE L
D NERIEIC X o THHGEBNICBA L TR D 7 7 4 Ny =0 AMERREIC—E O, &
5\ % Meltzer DFEAXME Y TR HER I N T2 D0 TH 25, Etofflics v
Meltzer ZAYIROEHEZ S L2, T4bb EUEDOAZQHEICE T2, EU icEW
T3 EU MBRE O ENEEOHER T D X 9 7 MERR & 22 (R0 # % i H ICRE T
Z25DTHY. Meltzer ORHNT Z D X 5 REFRE, EU . ENE L v O AR O
SEEETRFZL L TR nE L) X,

18 Joshua P. Meltzer, “The Court of Justice of the European Union in Schrems II: The impact of
GDPR on data flows and national security,” Brookings Report (5 August 2020), at
https://www.brookings.edu/research/the-court-of-justice-of-the-european-union-in-schrems-ii-
the-impact-of-gdpr-on-data-flows-and-national-security/ (as of 30 June 2021).

Y Jbid.

0 ¥k, 20X REHEOEEEITHE® 2020 4 10 H o CJEU OHkic 5T b filldr s T
2%, Joined Cases C-511/18, La Quadrature du Net and Others v. Premier ministre and
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WLEZNERED»EVIBEEIZE HICHTEE R D,

ZOMDOMEEIAROREEZ WA 2 b DTH 24, FH I E O BHRIEE ORI OB
ME2FEL CTH Y., PIZIE7 7 v RO#FHRERAHAIFEI Z 7R L T 53, EUELDOA
MERIEZ 2 T2 282 &R C 2 bR L T& 72 2, 7. Hlx ¥ ECHR icH-oO <K
M FEBHIFT C 0 HelE o G BAHIC BT 92 ECHR & A MEICBI 4 2 HIgss 2, FR
HHNCHBNTH DRI HEMINTERLL I ATH 5,

Z L T.2020 4 10 Hiciz 4 FoiFEH TR & CJEU OB AR INZICE ST B B,
TS IFVF R BIF O BEEESE)ICR L T GDPR % ePrivacy 64 DR #2556 & h 3 54
FbdbDTH b,

NS DHIPIClEX, ¥ X1 Schrems I FHAFCRE & 7 o 72 TEU 55 4 5L X 2 R4MME. R
M3 Z Y2, REMSE IR I L TR 21T 5 2 ISRl T —
ZORY P&, GDPR OB E 2 d 2 &R EN, cnFE X ic, RET—
2t 2B D T 7 & 2 L v 5 | GA offi# Wi T 1C & 5 T EU ik Lo {f#HiPH % 5
BCIEKRT 2d0TH Y 2, WbiF Lo REOEREMIC X O AN/ DX )%
mz7zdoE vz 3,

¥ 72, BRI TR o b MR EBIFIC X - THEFRE 2445 iSE SR Lo B
THEMI N7z &) FIREZ T THRIC EU FEOBHANRI L 52 L v DI Tldawn, &
DHWTD R L TH Y, “RREDOEHFRI L, 272 < &b CJEU OfFRICE W TiE A4 b R
TEMICEIRI N T B EEZLLND 5,

Others, C-512/18, French Data Network and Others, and C-520/18, Ordre des barreaux
francophones et germanophone and Other, ECLI:EU:C:2020:791 [hereinafter La Quadrature du
Net and Others v. Premier ministre and Others], para. 103.

2 TATRE ) (G 2). 9-10 H.

22 Case of Big Brother Watch and Others v. The United Kingdom, Judgement of 13 September
2018, European Court of Human Rights.

23 La Quadrature du Net and Others v. Premier ministre and Others , supra note 20; Case C-
623/17, Privacy International v. Secretary of State for Foreign and Commonwealth Affairs and
Others, ECLLEU:C:2020:790. Z L5 OHHICD T, BIFERE DO IC B\ » TRIFHE LR
g DR DB EARB G2, CCICRRL THEEZRL 2\,

24 Juraj Sajfert, “Bulk Data Interception/Retention Judgments of the CJEU — A Victory and a
Defeat for Privacy,” European Law Blog: News and Comments on EU Law (26 October 2020),
at https://europeanlawblog.eu/2020/10/26/bulk-data-interception-retention-judgments-of-the-
cjeu-a-victory-and-a-defeat-for-privacy/ (as of 30 June 2021).

% La Quadrature du Net and Others v. Premier ministre and Others , supra note 20, para. 99
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99 Article 4(2) TEU, to which the governments listed in paragraph 89 of the present judgment
have made reference, cannot invalidate that conclusion. Indeed, according to the Court’s
settled case-law, although it is for the Member States to define their essential security interests
and to adopt appropriate measures to ensure their internal and external security, the mere
fact that a national measure has been taken for the purpose of protecting national security
cannot render EU law inapplicable and exempt the Member States from their obligation to

comply with that law

FEHIBNIARR L D BICANREI NS DTH B, U EEEE 2, AHRONER
ZURDDTHolzb vwx X I, TofmmICBT % CJEU o¥illrix, TEU % 4 Z&I35 =H
B CREMEBOREN B TH 50 5 GDPR @RI & Tk wn, v
57— HT 2B ZIToCwd X ICRZ 228, i ERo X S ic—#ED
o, AMEBEEDOMRPICHELRIR Y COHREZITo72bDTH o772 \nWH T BT
2500 Livnn,

Z LT, Ak A E 2T, il GA T3 2% @1 e R~ ER{R#E 2 EU A E
DEHICTEARMIC ED X 5 TR I N T WD h, LA 2 T 208235 2725
Do

2. 3. 2 SCCof#EICET 2 Wi/ DPA OHERICEI3 2 Hllb

¥ C, SCC DFRIEICB§ 2 HWTic o wTld, 22T LY SCC IRRMMBER D7 — 4
WO PN 22 TH Y. HEEOBUMHEBISE 2 HI5RC X 223 2 Iz 2 28
NBH5, LI TRk,

Tom, EHIZ, AFick T 5 CJEU 0¥k, DPA OHERICEI 3 2 Yl & M A G b2
B2ET, HRICAT VR Loz w2 B EEZ D, Tbb, SCC 13H < T TREM
(RO TH 201, ZONEL L TBIEEICE T 2 Y R 7 I1Cb U 7z#Y] 706G % ko
22 03 (RREIEE S MR o T B IC R & ORI ATRE A & v 9 BBl 2 B¢ & L T)
HEm LI TRECTH B, T, 2D X I BN AREREL ZINEZVEATH>TH
SCC DIFE" D o THICHBIAT AT I NE L V5 DIFFZ Y Th, ¥ T DPA o5
TORMEZERTLELRD D, 20D E 550 ) ZHEUHEOMERICKD 2L nwz b,

fhic, Lo b, REGENED LI CHE=ZEO ) A7 2FFE L, ED X STl
ZF2DPICONTIREBET>TELT, TORTREEF L TCOFI Xy RELT
Ty, ZNEEREEEIICKRD 2D D THhVE VI L), ZORICDOVWTIETT
ICMBELSBIIGZRBE LTS (B3, 2. 23R),

2 Christopher Kuner, “Schrems II Re-Examined,” Verfassugsblog on Matters Constitutional (25
August 2020), at https://verfassungsblog.de/schrems-ii-re-examined/ (as of 30 June 2021).
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3. MR % Z T Wk o Bm
Schrems 11k %2321, WeKEICB T 2 PS o&El. M BT 5 DPA o#ifT% SCC @
T BN R E CB T 2 B E AR E L TWw 3,

3. 1.  Wekifoshim

HP A 521, 2020 /£ 8 H 10 Hicid, KED Y 4 v — - u ZRHERE (41F) & EU K
MEBEERORIEHYZRIC X 2 FEFHABEH I N, ZohT, AL IINEZERIX
PS OWETICEIS 2 WTREMEDMREE % 1T 5 -0 Ok A L 7=, &I i@ ARE© PS
DRETZRB L7z, ZORBICH Y, BENRERBIR O THARW 27 (FiRIZE
o

The U.S. Department of Commerce and the European Commission have initiated discussions

to evaluate the potential for an enhanced EU-U.S. Privacy Shield framework to comply with

the July 16 judgment of the Court of Justice of the European Union in the Schrems II case.
This judgment declared that this framework is no longer a valid mechanism to transfer
personal data from the European Union to the United States.

The European Union and the United States recognize the vital importance of data protection
and the significance of cross-border data transfers to our citizens and economies. We share a
commitment to privacy and the rule of law, and to further deepening our economic

relationship, and have collaborated on these matters for several decades. (LA FH)

¥, 2021 4 3 HICIZBINE B &0 aliEHY Reynders £ B & KRR E Raimondo K
DL T, FRORBENMES 2 DT LR ) —ZABFHEINT VB2, 213 BAED
mEIE IR S 58,

3. 2. WMNo@Em
3. 2. 1 EUlck}% DPA O#YT

27 U.S. Department of Commerce, Joint Press Statement from U.S. Secretary of Commerce
Wilbur Ross and European Commissioner for Justice Didier Reynders, 10 August 2020, at
https://2017-2021.commerce.gov/news/press-releases/2020/08/joint-press-statement-us-
secretary-commerce-wilbur-ross-and-european.html (as of 30 June 2021).

28 Buropean Commission, Intensitying Negotiations on transatlantic Data Privacy Flows: A Joint
Press Statement by European Commissioner for Justice Didier Reynders and U.S. Secretary of
Commerce Gina Raimondo, 5 March 2021, at
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT _21_1443 (as of 30 June
2021).
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29 Datenschutzaufsichtsbehorden des Bundes und der Linder, Konferenz der unabhingigen
Datenschutzaufsichtsbehérden des Bundes und der Linder Videokonferenz am 25. und 26.
November 2020 - Protokoll -, 14 January 2021, at https://www.datenschutzkonferenz-
online.de/media/pr/20210203_%2020201030_protokoll_100_100.pdf (as of 30 June 2021),
Top8a.
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Soon to Follow,” Linkedin (20 February 2021), at https://www.linkedin.com/pulse/schrems-ii-
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(Standard Contractual Clauses) O&Ehja) | [FRUVE SR E ] (Vol.2021-EIP-91 No.7)
Db 5,
32 European Data Protection Board, Recommendations 01/2020 on measures that supplement
transfer tools to ensure compliance with the EU level of protection of personal data, adopted 10
November 2020, at
https://edpb.europa.eu/sites/edpb/files/consultation/edpb_recommendations_202001_supplem

entarymeasurestransferstools_en.pdf (as of 30 June 2021).

21



SETAZ ERERL TS B,
ZL T, 2O EiiREEE L L. LBEWIOLTCT — 20T LEEL oD,
RD 4 EEEBEREICANTHELENMMREREZRETRE E LTS ¥

“~ﬂ7ﬁ~vvk(¥iﬂﬁ%k\§%m&8)

— 2 DMWE
72O — 7 7u—-DRIPEET 5 EROK. Zh o oRRME
— 2D X5k 2B REE (BinfEe X 5 1chloE)

oW o=
\1(

¥ 72, Ll o R #ER E IC oW T, Annex ]l T2 — 27 — A2 T L T\ 5 5
bIEHING, ZoHT, BINWREEE A 21— 7 —2 & LT, Qi) =lE5Lss
REANTOVEIHAEDEFHICE TNy 77 v 7, QYRGS RINTHEEED
Bz, @y FY—xv FES LALLM TL A4S ZE @B, @SSt nT
W3 B A OFICRE S N AE ~OBin, OWFEFHOFMABE TN TS

g, Erhira—27r—22 LT, ©27 77 FH—EROFMHICENTYEZLYI — L RIC
GA BThbNBE5A, DA RAHNTIE— 7272 A%1T9 5 GA BITbN 354, 28
ZiFohTnwb

RN ZE &1, 2020 4F 11 HICdkGTHo SCCEHEZAKRL, FFE 12 HETIn
#”7)773V%WT~V3VC#U%ﬂtho;@ﬁ;i\@%ﬁ%%y;~wkt
T420vF V4 (FHE/AEEOMAADLE) ZHE L CRERFHEZEREICL Tw
ZE, @QTiCX > T E RS T 2T — 270 =R EI M, @3 FEU LETOR
FIDHREL 7o TV B s, FXE T b5 %,

33 Ibid., para. 48.
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3 Caitlin Fennessy “New EU SCCs: A modernized approach,” JAPP (13 November 2020), at
https://iapp.org/news/a/new-eu-standard-contractual-clauses-a-modernized-approach/ (as of
30 June 2021).
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% European Data Protection Board, Recommendations 02/2020 on the European Essential
Guarantees for surveillance measures, adopted 10 November 2020, at

https://edpb.europa.eu/sites/default/files/files/file1/edpb_recommendations_202002_european

essentialguaranteessurveillance_en.pdf (as of 30 June 2021), para. 24
37 [bid., para. 9

38 Ibid., para. 33

39 Ibid., para. 37-8
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Protection of personal data and privacy
1. Each Party recognises that the protection of personal data and privacy is a fundamental
right and that high standards in this regard contribute to trust in the digital economy and to

the development of trade.

% Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, WT/DS406/AB/R , adopted 24 April 2012, paras. 257-268.

51 European Commission, Horizontal provisions for cross-border data flows and for personal
data protection, at https://trade.ec.europa.eu/doclib/docs/2018/may/tradoc_156884.pdf (as of
30 June 2021).
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2. Each Party may adopt and maintain the safeguards it deems appropriate to ensure the
protection of personal data and privacy, including through the adoption and application of
rules for the cross-border transfer of personal data. Nothing in this agreement shall affect the

protection of personal data and privacy afforded by the Parties’ respective safeguards.
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