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AES  v. | ICSID Case | Award (23 September | ECT i /H, & /1 AZK (PPA) H YV, FET &

Rl (GBSl l), WA

v. Hungary | No.

Jurisdiction, Applicable

ARB/07/22 YL, TOMOER B L,
EDF  v. | UNCITRAL | Award (3 December | ECT /M, /ALK (PPA) DK T E{k,
Hungary’ 2014) FET :&X., BEma (1K ) 8
FEANBH,
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A. AES v. Hungary’
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ERRFZHITWD, BINEBRIEL, Y% PPA 25 EU EZMBHII LEETH Y | #
TEINLHRETHDEHELTND,
8 Z0t%, A AR ERE (201545 10 A 6 H) (Sh#E:HIE O BudaE R S
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1. BX
FISZ AN IE AES Summit #1: (JE[E /%) '°L AES-Tisza fl: (AES-Tisza Erdmii Kft. /~> %'V
— %) THDH', 1995 FICNH Y =T F—HMOREMZIER LIz, 1996 4T
APV ft - MVM #f. (/~> 77U —0 SOE) & AES Summit #hDMICFEE ) (Purchase and
Sale Agreement: PSA) 723ffE 41, AES Summit £1:2% AES Tisza LD - H R 2 A L 72
(1.3 {8 K/V), AES Tisza fEOEPEICITIERT (Tisza ) & 2 DDA R EFTINE
Fhbd, TEAMFEPE (administrative pricing) 1% 2004 4= 1 A 1 HIZEEIE SL72h3, R OAT
B CATBUI R R E A FRE A S 7o, Zhucxt LT, S AIX ECT LOMHEFRETH 5
EFIR L TFEPEICAHFEL 72 (parad.1),

AES v. Hungary

| AESCorporation Hungary
CRERE -
| ' |-apviisony |
] *Mvmgt(soe) [\ (2001 Amendment
el St ‘M‘
AES Summit#t | J AES Tiszatt
GEERD L O H D
- N _
*Tiszall
‘ * Borsod Power station ‘

* Tiszapolkonya Power Station

2004 FAZ N H U —IZ EU TN L7z, ZAUSHHREL T, 2001 AEFEERFEETTE SN
TWz K 912, 2004 4F 1 AIATBUFS IR EHIEE A& T L 72 (para.d4.13), 2006 453 H 3 A,
T —ESIT 2001 FEERFEELWIEL (2006 FEFEREELE) REFHEELEHD MVM

Case No. ARB/07/22, Award (23 September 2010). £ A%, Mr. Claus Werner von Wobeser
(fh# K. AF > = [EHFE), Professor Brigitte Stern (ffi#k A, 7 7 » A [E£E) . J. William
Rowley QC (fh#E AN, W FHXEE) D34, 7B, [FA—OHSLAIZ X 2593 1CSID (2
fHREE N2, B FiFsiTnsd (200241 H 3 H), AES Summit Generation Limited v.

Republic of Hungary, ICSID Case No. ARB/01/4.
19" AES Summit #1: (AES Summit Generation Limited) 13 K[E {3 AES (Applied Energy
Services) I—ARL— a3 VDR TICH D, HEIIHFRRENSHTHY | BLERM L
OB R =B AR PIIHAL TS
" AES Tisza ft. (N TV —42%) D 99%KA% AES Summit o GEEE¥E) TRAEIH
TW572H, ECT26 % 7H (MLOFFFIEOHRERICL > TSN TN D

(controlled) | & . £ DWEFRIT Fﬂﬂ@ﬁﬁlO)EJ LB INIRIT LT B
IZED ., ICSID &M 25 R 2HbIZH TS MLoRREOER) LfBrsiiTngd (i
M7 para.6.1.6)
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I% EC ik O BB A LBORICEAL L e, 3 72b b, EFEM & K/ IME T
T5HEND EC DERENTY) —=DEHRT L THA S LD TIEYe ) HIFFZ2 BN AN
HT5Z L 1EH 02 (para.7.2.5.), ZAUCK L THIY ANZKROEZ2TFE L, F 112,
ECT OfEFRIZES L C EUIRIFERMR TH Y . (EWNELFE L) THRLHE] [C@mE R0
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ECT IZAE L2 T iE72 5720 (para.7.3.9),
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THZLICAELE (para.7.52.), 7277 L. EC O (F#IZ ECT 16 53 L O EC £&49
307 55) IZOWTHE OMICHEADENE LT\ D (para.7.5.3.), Z O THEEITRD &
INHEWrT 5, F 110, EC BiEL U— AR ERIEL O— A Th D & FFICENERF
D—HMTELHDLIN, YEENPAGEL VWL LI, [RPEEICLIVFRLEARLRIND]
(para.7.6.6), % 212, ECT & EC {ENKAR L TV D4, ECT 16 5RB0HT LD HEH
H BN, AT, FEK DA BIZOW IR EOFTE Z ECTIZHR L LT+ 572
JTHD (para.7.6.9), #5312, EC 5489307 Sei3d M Sauzavy (RISITINAIE & FE0n
DO TOHRBHINDLDOTHY , HHNLEE EEITW TR MBRETH D) (para.7.6.11),
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1996 - AES Summit &~ Y —[EAE SO R OB EHEZKICHE-S < AES Tisza
HOBEANEH (1.3 18K RV) 3 X O AES Tisza #iC L 2 EHLEE T (9800 T ~—11)
I ECT 1 5% 6 T OV ICSID 549 25 50 THEEMPE | 1Z7%% 7 5 (para.6.2.5),
(1) AEEHFEFEES

S AIZLA N O X 912 FET @K & EiE L7z, OEMNBRHEOER, OfFRMFITEHRE L
OIES RO ERZFEOER, @O VR ADREM LT RN, @M S OFEAT
BER - REW - 2R Th Y, MIEFE K<, i, FHLE (oY —) Tko
4 SAETELE, OTBUIBAFEASND Z Eiden e n ) EX &2y Nida L
TWoolz, QHEOREIIZREN TR, BEFHEROEHATHRV., @AFEIZED
R ANOBFWIZEEATH Y, FERICKESS LD TH D, ORHES OBIRITE IE Tl
All>TCTW3,

B 1IZ, T EOHERIFREZ DL OIZOWT, hEEITEENEL A 202, 8212,

2 ECT 10 55 1 HIZASHE (BEFR L HEZ ANEOMOFREOMT 2 HmEMT 2 HE) T
BV, ECT26 FKIZL > CRSGOMGEMEITMAFET D ENRROLNLTWD, 7271,
ECTHEZIA X 10 5 1 HICET 2 a5t T 2 2 L 2 REFITRD R WEHNE O U
2R (NUHY—FEGT) ThHY ., RUETIEEROHSITE LTI EREITEEMEL F S 720



IEY 72 HIFRICBE L Cid, HIf B, THRE (B4G) FRRICo BB S D] (para.9.3.8), 7272
L & RES) OfERITMRD TIAL | THREDPRITE S, {747z (the investment was decided
andmade) FERTH D (CMS F{H: 2005 - E para.275) . AL TiE, 1996 4 (AES Summit
#1723 AES Tisza tEO A & B L 72FF8) %> 2001 45 (AES Tisza #1723 Tisza IT 3 T FTek & ~
DPEE % GG U705 s & 72 5, D1996 4IRS LTI, #EH 2 PPA (Power Purchase
Agreement: & /JMEAZK) (2L YD AES Summit #1385 SZEN CREMPEE ZAL L7223,
EUEAbSCE R OB E &7 (Original Tisza I PPA K& T8 1996 4£ PSA) Tix, N H U —n
FFRIZ BV CTESIRTE DI TE LR 2 3% € Lt 5 Z ENBRENTEY . N ANE
Loz LT F A2 (para9.3.15.), 22001 2RI L Ti&, AES Tisza th g%
SECEREMEEER LI 2 3N TH D (2001~2005 412 AES Tisza tHIXR EATLE
B9800 F 2 —u Z XML TWD) ROREIX, (a) BUF D3RR & RFE ] (representations
and assurances) 23% ¥ . IS AN ZAUITHRIL L7287, (b) #EFRSZEDS T3 EARGE) (1
R LUTATEN AT o oIS Th D, A CTHHANEIZRZEZ R ST, RiEd 52 T
(para.9.3.18), % 31T, LEMRE « B VR AMFAAICBE LTI, #RzEP A EESZE
32 EHERIMER Z HIFR T2 & W 9 R E DRI R (specific commitment) (F/77E L 72V, £ 72,
EOEBENEEXR2NE N ZEEABRERICELIEASED L) B TEOMRGIFMELR
VY (para.9.3.31), 2412, JEIEFHe - ZEME - EUIMEICE LT3R (process) DA fqFt
TH8, TR LT, BEETERLS PAONEARETAGHENENTH D
(para.9.3.40), 2006 4= & 2007 D E LML T OEIUZE 10T, (AES 125 2 bV
F~DaRXy MEGHINE» -T2 E WO MBEIEH 5 O D) NIEET-TROWAREILAR )
70,

(2) FEETENMGHEE

BT UE Y. OFEMERY7e (rational) BURDSHAET DG 0, @Y BEUK & OB CEZE
DATZ B EEME (reasonableness) ZH T 50 E0 . TH D, HHFLEILELAME S EAD
3ODIHEZIT D, H 112, 2001 4 PPA THEK 5D O L7 A AEE & O BIAS W HY &
BEL7Z LW o 23, ZAUTABIAIELHICIZ 2 5720 (para.10.3.14.), F 212, THIEN 5 EC
ZESOMEDOET) L REESOEZMBIOBIERBENET N0, ZERITREL H
LTELT, #PSLEICIIEZAMB 2 HIRT 2 RE1L 720 (para.10.3.16) ', & 312, #LH
SEEE. PPA B OIS IZAFRGE (public utility sales) DAFRAYRINAE R % EAl> Tz &
W, AEONLIE (2006 ) 1, BOINEESORFETIER L, BHSMOBE NIt
THREITER L TS (para.10.3.31), Z DRSO XHLTTEAITA 20 CTRMER 72 BOR H
I CToH Y (para.10.3.34) . EXRFH¥ES (2006 F) L EXUMETILIAEHTHY | F2DORL

(para.9.3.4.),

B IRABECENM R B LT, fPEHIETEE 10 i TR 5729,

4 Z 05T Stern E TR R W 2R L TWD, T72b5, EEEOBLEHE DN ZE
BATHRARMEE 2> TWEZ EIFHLMNTHY . & ISR PPA SRR L)L THE
R EEGI SR LTBY . BINA RTIGEGR & IKil9 2 s 20T, gEHNZEIC S B
LS TWzE WD, Elz, N AU —1E183/2002 HiCBITH MEHET R K« A H
S AL IRBEEFICSTIEFZMITHD Z ERRMEES L DOEE (2004 ) T
RSNTUWZ, o T, ATE LRGSO FRE A DR EIX, 1Y 72 BORRR SS9 2 Bk
. BETROHIETHo72EW S (para.10.3.19) ,



e N RBORICHAI L, @A L TWvD (para.10.3.36),
) NERHFE REEFE

R o> 390 (55 10 8i) (BUFIZ & 2 2RI E 1T & H A Tu7R v (paras.11.3.2,12.3.2.),
4) —BLI-RELEE

R L REDOZEE (105 1H) 1L, WHNLZEORELB2 56D THD, 272l #
PERI 72 AL B2 EZDNER LT D56 ZAEOSLEIHBIMERIC K T 2 /i £ T
iR S ey (para.13.3.2),
(5) IxA

WHDBFEAET D7OI2iE, THEEENZ OEE I FEDEFE XL TN E (effective
control) DETXITKIMAEZHEIND Z L. HDWITEE M IEN Z OMIfE D 4H TR
WS EHESNDZ ENMETH D] (para.14.3.1.), #HLED 2001 FEELKIELEKROE
SRS 1T PE DT ME XTI FFEIC T AT D2 O Tid2 <. WXL NIFFEINICK T 5K
il (control) ZHIZLRFEFL T2, - T, BXUMES OFEAONRITIAIZFEY L
VY (para.14.3.4.),

kXY, ECT (105 118, 1057, 135) OEMIEAW (16.1 IH),

4. fgER

RO FT, BB ERFIOETE (IS EFEE - FHERRE IR 2> D TSR ~OBAT)
K OYEU MERIZH1T 5 EC igriEomH (BUMBI& ORI - #5E) ofMER 5, T 720
H, BUMBIZEE L T, N Y —I13 EC BEFEDEAEZ RD b T, REIZ LI,
OEC IRE & 722 5% EOEIINE FOEEEATH LERH -7 (para.9.2.10), @EC 73
EREFHHEEZEZ DL OOMEE VR ELR/RIZT HITEIZ & 5 L 5 EC DRy
JE o7 (para9.2.13), Z D K 51T, #HEOEXUMAE S (T BUAS R E 6l EE O
HON) 1, ARAMICIE EC BEAE L OIRMZRET 2 2 L2 HMNE L TRESINZHLOTH
5o ZOMMICEA L THEEIZ AT —DFEEZIBT (EC B4 LMK S OREHH TH
5 LB S, Bibwmg ONERBENEEDNENZE > TS E W) BUEFEOHH) %
B & L2001 FERIEDNYIE S AL ATBUIME R E N FREA SN EfE LTS, Z DT,
ZORICE L TIEZEER L Stern ffEA OB RLIT 0N 721 2o X 51T, MEREEAMNT
W E M T —DOENEE L THRLTEY, 2O, ECEUEORELE
LTV, EIRERC, BHAERICBE L TEC % [HHE] LARLTEY (Zofi
VFEEBOAEITMEAL) . ECT & EC/EU LA, B X O%E O ERIEEICHAIA
pZ L &EREEL TS,

B. Electrabel v. Hungary

1. B%

B 7ok, WSEAIEL, 2006 AT OB ) FEEEOSET HPCBORR B il ] TfT
bz FELTWS (para9.1.7),

16 Stern fhi#k AT, KON A BETBESE L N H ) —OEEFE O Z IR L T D
(para.10.3.19)



I S7 A Electrabel £ (-1 —423E) (X, N AU — (EEZAE) 2L 5B
(PPA: Power Purchase Agreement) ORI T 28 ECT (ZiEX T 5 & E'}E L. gz fhikic
FEE LT, MhESEDE 14 (2012 42) 7 CIX PPA #& TIZRET 256 RIT - _CEEH SN,
MEBREIYAHE#E H | (net stranded costs) (2R3~ B 5ER721F 2358 2 HIlr (2015 ) BT
. WU FEHAESNT,

AN ANDFERIZROBEY Th D (para.1.47), (A) PPA #& TIEENH IAHESHL D
RWEENHTH S, B)PPAK THEID () + 7 ifEDORIAVIEECT10 5 1 H KL
W7 HOER TH 5, (C) HEOPER (2005 4F 11 H 10 H) & Dunamenti £:1Z 34%DJEHL
%3RO BB KO MVM #EIZ K 5 YRR O %Ml BECT 10 55 1 A OV 7 HDER T
H%, (D)F L G2 BEIZEE L THI 40% D B HITE A 4y U 2 ik 7 (the Tariff Decrees)
L1051 HE O THDER Th 5, (B) 9l EE4 (the Mandatory Off-Take Decree) & Y
THHIG I BUMAS IR E L — L0 0 GL AR L7722 L1310 £ 1 AN 7 HOER Th
%o (F) WS NITHItE AT DR A A3 5, ERROFRITKD 4 DICKBIS 4D, (i) PPA
T DFER, (i) PPA BB E DFER, (i) BLHEMIFE T E DOFERK, (iv) Gl EDFERTH 5
(INHOHIBLTHNKRLEETH D),

2. 51 ¥IWr (2012 £F)

(1) #s 1 (PPAKT) 1Z2OWT, 19954F 10 A 10 H., 3&7E ¥4 Dunamenti #:2° & & /il
AR MVM (R O T PPA 3k Sz ([RIERAIZ L Y Dunamenti tH% Bk, 250003
2010 4 12 H £ THZD, G2 B%IZBI L CIdf%Ic 2015 45 12 H 31 H £ TEH), 2001 45 12 H
18 H. Electrabel £1:7% Dunamenti £ 74 8% kX2 BfG L 7=, /N> 4V —d EU W (2004
ESH1H) o, RNEESNARGHE T (PPA © BU EEAMEOA) ZBHtE L.
k&g (2008 -6 A 4 H) 2BV T DS %A i L7=, (i) PPAs =D MVM #hD#E
ﬁﬁl%ﬁ@%%%%%“@ﬁ%@%(Hbﬁ%ﬂ*l@)%EUom)é A BT EU 1k
EHE LRV, (1il) N Y — I3 EGEEME) (45 PPA 2D < FEEEDIE BN & PPA 23
WIS OEMTHIEINIE DELESY) R EFEEE (Dunamenti 2 Zdr) IR I EH R
EThDH, TDOH%, "N HY—0 [PPA K TIE] (75 70/2008 5, 2008 4F 11 A 10 H) 2k
VT PPA ORI T 238 U b, 2009 45 1 A 1 BICHEH SZ[E X Dunamenti PPA %4 T &
Hic, o, WINEESD THEMIE] 1Tk 5 BUEFFADSERMN EH T I S 7z a3,
TR TWVDE, 2010 4F 4 A 27 HBOMMEES THIERE] 1L, MBI&FEEIZONT

17 Electrabel v. Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable Law
and Liability (30 November 2012). % A%, Professor Gabrielle Kaufmann-Kohler
(Arbitrator), Professor Brigitte Stern (Arbitrator), Mr V.V. Veeder (President) @ 3 4 Tk 5,

¥ Electrabel v. Hungary, ICSID Case No. ARB/07/19, Award (25 November 2015).

Y N> — « =% /X —JT (The Hungarian Energy Office) ,

20 Y E N A Y — D 100%[E A 13,

2l Magyar Villamos Miivek Zrt f:i%, N>V —?D 99.9% EHEETHY, [FETHE—D
& ) E T3 (sole wholesale electricity buyer) T2 (fh#E HIWr para.2.5),

22 Commission Decision 2009/609/EC of 4 June 2008. TR7E O #& a4 1 XA # ] ¥ para.6.78 (2
S h TV 5,

200944 28 B, BRINERSO THALRIE ) (2% LT Dunamenti #1% & Lo FE B4



N HY —=PHLELTW) TRIZE (profit) ¥ Tix7Ze< . TN4E (revenue) H¥UE| @
BHZ/R L, 2010 455 A 10 H, HEO P&k 343/2010 XK DR EEIT- T2, 5 112,
Dunamenti £f(% 1.2 F‘ HUF”%&E?H@EJJ E LT LT (A B REE A 73?%%“1%? s
T 7)), . VRIS Tl Dunamenti #5103 PPA #& 714 2(5)MHIC L 0 Y%t
Eb/\%ﬂxb\)%ﬁ‘%?% if;b\o

() WHIZBEAL T, R ADO2KE L TCOHREMPEIL Dunamenti tEDOFEFIZE DESAKRTH
D, PPAIZZED—EHThHD, WH EZDIZIX THHY OF % (substantial deprivation) 2372 (7
T72 579, PPA O TIXZHIZEEYE L2 (paras 6.51-6.64), (i) FET (2B L T, BRMZE
B2 TRERE] 7S PPA BRI T2 H ) —ICERLTE Y, (FEZREE £
DIERIFE 8 5 728) ECT @ FET AYEIZRHT 5 RIE O BT Z AT L7220 (para.6.76) .
b b PPA BB EIS 2 HE - BB L TRV | PPA 28 T S THEHE ORI
ZEET HICIEE 720 (para.6.79), (iii) Dunamenti #E(Z4E U 72 [EIUCREEE A (net stranded
costs) PIZOWTIEYFEEM CTEHIE (&) ITHIEND Y | HIBr &5 2 B ICHERT 5, U
EXv ., EBREUAEEE F OB & RE . PPA K THREFEHAT S,

(2) fm 2 (PPA A& E) 12OV T, BN AL, #EHNZ[E DS Dunamenti £ & MVM LoD
FIBRIZ T LT- &V 9 (BARAYIZIZ.MVM #1:5° Dunamenti LD FEERE 1tk %2 34.23%
B3 _& &) KEFESE2T), MVM fHiT 99.9%EA X TH DM, [TANELICEH
FIIFET HRTITARL . AETIE, ECT L. MVM 4017 % 138 B SEENC IR B L2

(para.7.138), PPA Dk IR E N RELRE R OB ESWTHEE S D & HIfFT 201X
A THEYSTH2RW (para.7.140), LA XV, PPA BH&iiEIZB L T FET #HEX b
PRIEMRFERBER BB D LIV,

(3) A3 GRHEMEARS, 2006~2007 4EIZ N2 B Y =8 FRE A U 72 ATEARAS L E) 120
T, HfMHEIL PPA TH éntﬁm; VAR > 72, 2007 GRS THLGIMmAS 23 U5 S
AU, 2008 DB BT ZHHE SN, B STEOE T X o THRIBIS S
BAIND I &N PPA ’CTJH&%?S%L’CV% EWV I IEY IR E S ADNA LT &R
Shipv, 72, BRINEBE2OAXGHEF, ~No TV —IZEFOEZMB 2 F 1L 3 5 £
ZAHLTWEZ &G, HAMIEOFE NI AREGE2 LD Tidwy, UEXD, BSZAD
R A FEHT D,

4) Fwms 4 (G5 F - GLAEE) 2oV, Dunamenti 11 G1 #§DEPEESIL MVM I B2
EN TV, PPA DG Tl o 7=, 1995~1997 4, (fivdr 28/1995 ZZH W\ T) Gl
BV B U E O A > TR Y . MVM fHI3ESIfRE TCOESIADBREM T 5T

WEAHFRRS (EC 58 230 %) & BU —iRECHIFT CHRRI3E —FECHIP (IS L7
(Case T-179/09 - Dunamenti Eromu v. Commission) , 2014 4F 4 H 30 H O TYaLEEKRI
FEHIS NI, D, 2014 47 A 21 HIZ Electrabel ££: & Dunamenti £E23 RN 2 B2 % HH
FICRFF L, LR OBIE 2GR L7272y (Case C-357/14P), ZOFERbEA ST
%5 (20154E 10 H 1 HOHPR) . ORI OWTIE, 5 2 4K (2015 4°) para.84 B,
BN Y — 7 U b, 2016 4F 5 AREAT ITHUF=0.388 [, 1.2 {& HUF 349 4600
T, RELIFFARE T, ELIF 12074V >~ (K46 EM) LEbis,
B TENAE %’fﬁj L. ODunamenti t- D& E H & @Dunamenti £ 25 & OV D
NS (operating revenues) DD ZEFA L XN TS (para.6.96),
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W23, 1997 AEIT (A4S 55/1996 B2 Ko C) sl B EE s  BAE OGO 3 BRI S
7o (72721 2003 4% C MVM fhi% B REBIC IS T Ol Z /K L72) ., 2002 40 5
BEASIC LD, MVM #HIFGERAEZ 52 7 BLE UG I D W THIEBITT S TOEKBE A D %
B o (72720 G ITREES N0y o 72) . ATl Gl BT PPA OX5R TlE 7
<. Dunamenti fHIZIFAT S ORI B A UE2RW, F7-. B OB R SEICITEFEE L
RN RATERERN S RO,

PlbEXv, EREIRREEHICBIT 255k (FET & OREMR) &8 2 HFricER L, £ D
D TOFEREZFEH]T 5,

3. 55 2 HIW (2015 £F)

MEYS 22 8AFF ) (CBH LC, B2 AL, Dunamenti f: OIS M BE 3 5 F5 E O LRAIE XX REAY
WS S HIFFHIFATE L2V, PPA DRI T S 5354, Dunamenti #2343 ICHHI{E %
ZTHRICOWTIES 22635 & ER UL, i, #HRSZEIR, 172403 BB
KEDBEABRTHEMTHNIEX, BRENRLOTIEARWE TELE,

DmmmMﬁﬁﬁ%%ﬁ®%k@UXﬁ%ﬁ5:kmﬂ%ﬁ6%%ﬂfﬁé(H%3%
=R %Wk’iofﬁﬁﬁﬁﬁgﬁkﬁé . MR LIS PPA 24T 5 2 &L & MVM
FIZRBHTWD), £7-. PPA Gifl:%‘“ﬂi@ﬂﬂ*% Dunamenti #5313 B N2 AGZHRFE L TR Ly,
EFMRAE, RIENES, XX BU MBBICER T 5 B ESOEEAE OB L Z T2 &0
9 RIZOUVNT, HINZA X Dunamenti #1102 5%F U CHE R SZEDS R UXBO RO R R CUIR
FE) 2 L72EvWD Z L EWSL NIISIRE L 72/ > 72 (para.162), Dunamenti f1& FISZ A
PPA 7% EU £ BiEVEREZMBI CTh 2 Ll SN 7-5E10, K IROHIE 2 8% H 7 [E 753
%5?%65&w5:&%AEM’@ﬁLTmt 15 2 67wy (para.164), F£7-.
WHEENGRE L TWD EHIC, WHEATHE (RS2 AU O IEY 2 >5 B 7 HIRF & gk f 7 ER
DHFIERDOITHE O OB E X 5 Z L) ORNBEZ T, RKBOMEEZ T 201X
ARSI EY TR (para.166) . IRICEEMEIZDWT, 8 112, PPA T D7V i

. B3 A & Dunamenti £t ifﬁﬂfEﬁjIUD EU A OIFFEN RN SN D &) HFrz 58
E’J IR B0 7o, 8 21T, HENPMENRBORIZABIAIZEE L T\ o546, Y%
[CRES V=N TR E A ST AN iﬁ\ VHEEOREZ~DA N7 MR, BREINDEIKAE
ML TW\WD Z ENEFESIND (para.179),

WIZ (N Y —DFEICEA L C), BINZE B2 1E Dunamenti #E12%H7 2 [EZ A (1250
B+ MEY) OREZROTEY | #HZE & RMNEBSNFEE LB EEE T
T 1470E7 + U > FTH D, BRINZEBRIE. EULAREF: H 00 A S 1E—FB OO #fi 1 2 A2
EICHFA L TWe, 77205, #HPVEIX, O—U#EE 3. Dunamenti 1725 1250 (&~
+ ) Y NORFEEZTDH, T@1250 B 7 4+ U > b OEZHB)OE % 51 7= CIEMK(HE]

RHEEH 22017 + U > F OBL4IK 7 % Dunamenti fEICZFA D . E W) IRV ATEETH
<ﬁﬂo%$jﬁﬁum%7fuykwﬁ%%ﬁw(Mm%7wuyb®%%mmﬁx

2% Dunamenti tED G1 B§1%, ZAKE L BR A FRHIIREAE S 2 BVE GG (co-generation
unit) TH D (para.9.1),

2 EAIWT 183 THO X F 2B, Dunamenti £LH2> 5 BAviE, DO1250F 7 + U > Ny D[E
FE ARSI ENC SN D e (125087 4 U > b)) b @FHSZED 220 (87 +
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EZME 5 1250 74 U U FEFHELTEY, OLY LOITITV, 6> T, B AEICR
REE I D 100% DAEITAG D2 > 7o D RN EOREATHEIZA A TH Y | o &
Nizcb DO Tholz (para.186), HLHNLEHO LFLOWEIL, EXREBRAMN R ZEOE
KJoWE BU HBFICEEe S, e EMEZHRT 22 L) ICEHEMICEEL WD
(para.214)

7235, EDF Hf (2014 AECHIMrC© FET EXK 2 0E) S I1XHW AR 508, (FFfET
X)) AL IIYFEEFOFENRER->TEY, #EmbTORMHLL R, £ (AFEFIcE
F5) 1 K RVORER NIRRT HEE SN TWD (A TOEREAR
RRAHOBRBEIZIEEARNLTH D),

4. FEER
K#MﬁAVﬁUﬁﬂﬁﬁf%@\MB%#&W*@Eiﬁﬁ%ﬁféoit\%E%
M PPA HLIRINA TH D (Dunamenti PPA X, MVM #2355 L7 PPA D 1 D TH D),
72, ECT ED FET EX ZEET D & W) B OfSm bR L Th 5, T, %@MM
RILIZBI L Tix, AES & BR8N L Abhbd, ZORRKEIL, F 112, HZAD
FERNEICA OGN D, T7205, AES Ff: CIITERIERE (12 iofﬂ%ﬁ@lmﬁ%
ﬁ%@é@%ﬂtﬁ)ﬁéﬁ’&ofwtﬁ A TIL PPA O R T 2 & defth O 803
B TW5D, #2112, KRNI 2 BUE (BINEBSRE) O 2 Hi1X
MB%#@#m&k%<ﬁﬁéoMB%#Tﬁ;EU%@E%%ﬁT@&<F%iJ&L
THWDITEN, A TIX BUBEOENERNSER I TWS, 372b5, FET ICEAL T,
WINZE SO TRAARE] 25 PPA RHIRE T 29 EICZER L TRy, (FEIXREEE
Mg DENREEA D T2) FET REICH T IREOBRMTEZEELO RN E VD
(para.6.76), [RIRFIZ, BN ZE B OHIWTITKIL L >, PPA 2B MEHES 2 [HE - PEbx
LTHEY, PPA 2R TIETH@EEOTHRWZEET HICHEER2WEHBL TV
(para.6.79), Z D X 51T, MEIEITIER R ) 2 F T 20N Z B SRE (PPA 25&1E72 E
FZMTHY, R T I L XETHD LB Zgi 2EDER L7212 E 720 &f)
WrL TV, EUE (RORINEERORE) OENERLRDT LT, ZHIZEGT 58
ik VAN

C. Micula v. Romania??

1. B%

U > b % Dunamenti fHIZXHA D HE (+2208 7+ U > b)) ETOERH Y, #LHEO
R (—UIOMEZ DRV E N I EIR) AOLY bOITIEWZ LBAMIREN TV,
28 1oan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L., and S.C. Multipack
S.R.L. v. Romania, ICSID Case No. ARB/05/20, Award (11 December 2013). fh#k A%, Dr.
Laurent Lévy (President), Dr. Stanimir A. Alexandrov (Arbitrator), Prof. Georges Abi-Saab
(Arbitrator) O 34 Th 5, AHEWOFEFIZOWTL T 25, BiHEE [REHEME
FIWTHIAESE (62) BU INBLICER L COBERTERE LN A BT FARRER & Sz 86]) JCA
Tx =T 61 & 11 75 (2014 4F) 287-296 H,
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RN AT 2 4 OAN & Z D3 HTH D, BEREHEHIET (2008 4F) P TR ADEEE (X
Ux—7 ) DRSS, REHIECIIAESRIE, FET K OEHEIZ W T R Sz,
AECTEAT =T v=b—~=7 BIT'REH IN T\ 5, 7B, BEHERETRD LN
T TR APE | 1 X, AN A OBRRRA L ONEANFNLADE T 5 LR ETH 57,

F 1T, 1998 49 H 30 H, N—~=T7 [ZAFHlk (disfavouredregion) DFXFHEHL - 4}
EHBDO =D OBREABINS (Emergency Government Ordinance, LA T [EGO24/1998)) % %&
ML, WERICEEA 8T 4 7552722, 15201999 %5 (1999 41 H 15 H) 2B
T EGO24/1998 23 KGR - (EIE S 4172, 1999 4 3 A 25 H OBUFIRE (GD194/1999) 12 X -
T Stei-Nucet 23 AFJHE & FBE 4 (1999 44 A 1 B H 10 F[#) . EGO24/1998 @ 6
DA /T 4 7 Bihor /¥ (Stei-Nucet # & 1) OFEFIZHMA S 7z, 1999 46 H 29
H. EGO24/1998 D B % & b 5 BUF IR E GD525/1999 3384 S v7- (11999 4575
Hl)o

%21, WAL NI, Stei-Nucet #2351 2 & MECEHUES OS2 HEETH H, FILA
%®§§ﬂ@i\@HDZMM%M%@%/?/T%7-7D7?Amgdw1%ﬁén
72 D3* L @QEGO 24/1998 ([ZHSW TR SN D TH D, IEABEFIT, PIC OkARE
EHAEAE) 524 (200046 H 1 H), PIC 1664 (200245 H 17 H), PIC 1663 (2002 45 H
17 H) #HEUf5 L7,

B3I, —~=T OEUME 7o AL T, 199342 A 1 BIZB4 Shiz TR
HiEE ] (Europe Agreement. N 7' v & A DIERHHALZED 5H) 64 5 (5igr) 1%, EC &

2% loan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L., and S.C. Multipack
S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction and Admissibility (24
September 2008). 1%k AiZ. Dr. Laurent Lévy (President of the Tribunal), Mr. Stanimir
Alexandrov (Arbitrator), Dr. Claus-Dieter Ehlermann (Arbitrator) ¢ 3 4 CTob 5,

30" Agreement between the Government of the Kingdom of Sweden and the Government of
Romania on the Promotion and Reciprocal Protection of Investments, available at
[http://www.italaw.com/sites/default/files/laws/italaw6225.pdf]. 4~ BIT (% 2003 4= 4 H 1 HIZHE
HLTWD,
“ﬁfﬁﬁmmmumo&ﬁ\4yﬁy?475¢ﬁfﬁgﬁﬁjK&%#éﬁém%%
RERSTEMN ZORISHOWNTHESE TR Z T LTy (128 1H),

32 EGO 24/1998 DK (6 5 1 H) ZLLFD 55 ThHh D (CEREHEHIWT para.31, AZHr
para.148), (a) Hé#s1 BT 07 (B, #5E. BRff. @it FBUCRAT 2 BIBIRbR K O
SHAMBERLREREE) . (b) FMEA T 4 7 (FM AR IR T 2 BRLHA VR
L)y (o) WagRiA T 07 (EERLEER) . (d) Bi#ir e T 07, (e) fiBh& (FF
BEZE 3 R B b OEER B &) .

33 Bihor MMIZAZE T 2, RN OB ITILIE & AMPE LIRS L Ty, RERDD T
<y 1997~2005 AT AT T 500 LA EOFLIIASPASH S 41, 1998 £E2RIZIZ 10 5 A DFRI TS
BE NIRRT D 570, AREHIWT 144 1,

SN 191 FENB L=~ =T TOREG KL TR Y (RZHH para.133) |
E@ﬁMW%H%@%@%yty%47 ZIRIL L TRE R T T (A para.157),

B FRERN [KAFKEFIBAE] (PIC: Permanent Investor Certificate) Z3fTL, Z Z
TA T 4 7OME L HHPFES NS (BEEHEHIW 38 1), PIC OEAFLIANIL, 3
r AAEZN 7 TR E 52585 E) (TIC: Temporary Investor Certificate) (ZH:DW\ CHRETE
#2175 ORZHIWr para.173)
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87 3 HGQPICE M LTS, 19954 6 H 22 HICHHZEILX EU MM HFEE R L.
1996 4= 4 A 10 BIZHG L& HIE Lz (35 21/1996 &), 1996 47 A 15 H, BKINEZEESN
Jo—~=7 @ EU MEHFHEICEATLIERZH L, REN A =5 AT 257 LT
WU EERRAT T 7238, 1999 42 3 H 22 B, EU BRFESHBIHI 659/1999 (28T, #ighéL v
— AR & A TR WA EES O ENH Sh, MBENZ DR
WA ARKRE TN SN D Z ENED BT, 2000 42 A, #HLE O ER 0
WA B ST,

%412, 200046 H 16 H, EGO 24/1998 Z k] L 7= EGO 75/2000 23%&4F S vz (R
B O BIBLSaBR D b OBRANVE) | A B DA T 4 TR S 2, 2002 6
A 1 H D% 345/2002 512 L W . EGO24/1998 LD A v T ¢ 7 K O IR A >
YU T 4 TNEIEENT (72721, 2003 4E 12 H 23 HOEE 5712003 THREI S, A ot
YT 4 TIIETET D). 2004 4 8 A 31 HOBUMFRE (GO 94/2004) 12X Y. EGO 24/1998
D651 (b), (d), (e)WPELSNTe WEFLA BT 4 TTETEF) . [FREIL 2015 4
2 H 22 HIZHRZLTWD, 200741 A 1 BIZIBEEKNRE L, v—~=7 1L EU INKHE
LlpoTm,

2. &R

ARZRIE (BIT2 4c 4 1Y) ICBIL T, EGO24/1998 A > &7 4 7% TKI%) (commitment
or undertaking) ThH 2, ERDHED THEF) ([TxtsT 5 8B 2r—~=77 (A
EE E) A D S DWW THS NESERE L 72 o 72 (paras.454,459), kiZ, FET (BIT2 %% 3
IES) (BRI LCLATF O & 5 Il 5,

¥ AEFE 64K I (i) 1F TV 22809418 (public aid) | & & EE &AL+ 25 & HE
95, M), EC 54 87 4 3 TH(a) (TFEU 107 4% 3 TH(a)) 1%, [ZEJE/KUENEFITEKV X
XRZEROR ORI ORIFERE A (BT 2720 OB 3@EmHICEEG T2 HET S
(R ZHr para.180) . 7235, [RISOwHIEEIC DWW TIZLL T2 S, Maja-Alexandra
Dittel and Klaus-Otto Junginger-Dittel, “Regional State aid”, in Erika Szyszczak (ed.), Research
Handbook on European Aid Law (Edward Elger, 2011), p.225.
37 The Copenhagen Criteria. 1993 4% 6 A 21-22 HIZEKMELF S D a X n—F U S5 THE
NI, BU MM Z Bfa 3 1K - mEGGEEZ B E N 2 B0 I a2 f+ 25 2 & &K
DO, Bk EOENEZ LFEREICEST 2 ZENEETHD Lib~D (REHIWr
para.184)
38 «Agenda 2000 - Commission Opinion on Romania’s Application for Membership of the
European Union”, DOC/97/18 (15 July 1997), available at
[http://ec.europa.eu/enlargement/archives/pdf/dwn/opinions/romania/ro-op_en.pdf]. 723, £E
KOFR T, EC 55K 87 2k 3 H(a)DEFEMEEE LB SV TIEfN S TH2RYY,
¥ BIT2 5 4 HIZLL FOME TH 5, “Bach Contracting Party shall observe any obligation it
has entered into with an investor of the other Contracting Party with regard to his or her
investment”. (AZZH|WT para.343)
W BIT2 &3 HITLL FTORETH D, [HFLFEEIT, MOMKEOKREFIC X 2 HKEME
[Z2WNT, W DRFIC B AIE TR RAFE Z RAE L2 LT 72 5780, “Each
Contracting Party shall at all times ensure fair and equitable treatment of the investments by
investors of the other Contracting Party and shall not impair the management, maintenance, use,
enjoyment or disposal thereof, as well as the acquisition of goods and services or the sale of their
production, through unreasonable or discriminatory measures” (AXZ2H|¥7 para.460)
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%112, FET ZEHEOME - R - WAFICBE L T, RELFENENGS, HDH0IEFE
TEAL D IE Y 22 145 % AL 3R iE OFfERY (specific assurances) 23V G | SETEDRRRIZ K o
TELT D Z L2 BREFZIITH L 2T ud e b0, IENRER O E VR AR O R EMHE
LW BIT EORENLZENMFHLFETH D L IFRRENGER Y (para.529),

B 212, B STEDS BN A OBEE M I L CF R ATHE CRE I 72BN A 2 ik L 7=
DI (FRITBHI O R EME &0 D FINE A D IE Y 72 IR 2 4R 722 o T2 IS h) s L e o 7z,

() IENARHFBFOREORTEDIZ O DI ONT, MYFLITHZANUTD 3 S%
FEB L2 IR b 2 WAIZAEE L TS, (a) b—~ =T BHIR IR (promise or
assurance) % 5-Z 77, (b) N ANFREL L CTE DRI ITHERNEIL LT, (c) ikl
(KO BNEHER LD TH -7 (para.668), RERIZREIT, EFENZ O UIAT
ik, AEHNLREEFORRIZES LENENTHY . AMEOFAITRH O EEDE
7 (representation) |ZZF5- L72/& T 5 (para.669) . HHiIFSHH A DZEFIZ > T A
2 FET (&K T 5 720i%, BEERANEE S22 0E 0 ) IEY 2R (legitimate
assurance) & BEEZ NG TEN 2 TR 572\ (para.673),

(i) A SZEAIES 2 WFF 2 A8 LD 2R TN 2 L7e G0, A TiX, EGO
24/1998 OFEFAIAIX, PICs EADLEDHZ EIZLD, 200044 A 1 HETREZE N A B
T4 T EF MR AT D LD KRE OHERRAT G- (specific entitlement) Z A2 H L T 7z,
EGO 24/1998 (%, B A ii/- LI ERICHE 206N 5 A4 v T 4 7 (FiE DITEATA (PIC)
FEUCEKRERTHEREFICMNGINT) O—RIAZT—LE2E->TW e, Tihbb,
SETIR EN TW e DIZ— L SNIERIS 5 ThH Y . Z O— MR 51X, PICs &
MFH5THZ 2B TCHAEREERICH M EINTEY (crystallized) ., Z OBEHNG, H
BERBEEFZIZ OV TRIE ST HEFIf 5- (a specified entitlement) & 72> T % (para.674)
=~ =T OSLIEPSEIIL PICs Z 572K il & FEMIZIF CIERBD A ' T 14 7 % 2009
a4 A1 BECHIMERNZSLE W) E4eIff 2 REFICIRE S HE TS (instilled) .
iz, EEDOA T 4 7IZB L T, EGO 942004 [ I 2 THA 2T 4 THET &R
5HD T o7 (paras.682,684), EGO24 DA LT 4 7752009 4£ 4 H 1 H % T PIC %
HHICHZbNDE W —~=T DOF (representation) (X, FINZAZY PIC HUfGHEIZH
TWEA BT A T EFREMCALLDOEEHRITITHAIE NI T LE2EKT S
(paras.685, 686) , #XHISZ[EIX, & PIC O HIT YL L O — L& T IR ARICEE S
NDHZENRRNTHA D &V EYWFFE LA L TS (para.688),

(iil) YU FHER GO ThHo 2B, 1 SBIC, EU MY L oBE o &M
(reasonableness) (2B L TiL, 1998~2003 427 T T EGO24/1998 73 EU L LA T 5 &
N AMPME LD Z E BN TH 572, EGO24/1998 1 2T 4 7 24T =#H. EGO
24/1998 [XFRJNAE (the European Agreement) D [EF B L 27— AT LTz (Rl EC
G087 5R) . 87 5= | HUTHIBh A M@ TS LA LeW EBUET 223, 3 H(a) X s 23R
TWD (ETERIED GRS TIRWHUR O RRE TR 2 (2T 5 72D OHiB)) . 87 5= 3 HH(a) Dk
RO DO AR, FINZE SO 1998 4F THIUGHiBI T A 7 A >] (2007~2013 FIC
SETHD) T/RENTWD (para.698), EGO 24/1998 (% 1998 £ A KT A B E ST
[ 5 R BLAHB) | (regional operating aid) D XYEIZIZIZHE S L TH Y (para.700) . EU £ k|
B G IREHBY CH o 7= (para.703), 2 SMEIZ, —~=TE EOGEMEICEAL T,
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TP, BMPHFRL o TA v r T TBRBOBEEIND AREER D D &) S EiEim
D DE S TIER (para.712), RIT, BEFBLEZOUGE 244/2000 (2000 45 A 15 H,
JFMENA 2T 4 TOREIEES) (bbb T, BUFIZA 'y T 4 TRk L TR Y

(EGO75/2000), BINMRA > BT 4 7 HENRRLDOEEZZTEY ., HRFTH2EN1SH D
EHNADMEL D Z LITAFTH o= (para.715), #EHSEEOE L, A vy T 4 7N
BETHY, 10 FHMEFINDTHAI LHILABELLZZLEIAENTH- -
(para.717),

(iv) BN ADYBZHIRRITARIL L 72 B, L ANDEEMPED T TH EGO 24/1998 12
I L 726 O TIEZRWA, DO KESY (2000~2004 4F) 1314 o T 4 7KL L TR
ST (para.721), A TIEY 22 HIFF1X 2000 4 6 A (BRINAEEL PIC OfF 505) 14T T
0. Z OHIFEHL GO 94/2004 DFLF (200448 A 31 H) TA vy T 4 7OBWHLAHS
NI TR THE L TV D (para.722), - T, HNLANA BT 4 TITRHALL |
(D72 L H 200448 H 31 HETIE) UL P—LNFERHT D Z LI L2 L I13A
) TH 72 (para.724), LA EX 0 #EHASIEIL EGO24/1998 1 v & > T « 7 OF|H Al fE
PEIZRE9 % HISE A DIEY e i 2125 L=,

9302, BHRNLED TREGHEIC) T8 L2 EnIcB LT, BU (BRICKMZERS) 2
EGO 24/1998 LY —ADE T H#LATEY . ZOK TR NLEO EU IR ORHESME &
ENTWZZ EIFFEETHY (para.793). EGO24/1998 A > 7 4 7 OEIHIL, EU OHE
KICEEEAH T D TWe Z L3N TH D (para.796), 1 DDA ZRE (EX DKL
FRASELHGY), V= =T IAGEIATEI L CW e o tz, A 22T 4 7 OEHR
BN, BEMERBUR (=BU JNEE) ZiBRTAHA7-DICAHEMICERIREINLTEBY, ZOHMEZ
D=z & HT-HEE (EGO 24/1998 1 & 7 ¢ 7 OHIY) ORI 72 B s & 5
(para.825), 7ok, BHISZEOIT 2L TREICH Z bNIZ b DTh 7203, LA
* U CARAETHREETH > 7250138V 72vy (para.827),

% 40T, PR SIENEE T (bad faith) 178 L7Z20vE Dy, BN ADERIT, L—~v=T
AEBIATH LIz & W) EREFENIZFE —TH D (BRVZRLOTHY, Dl bR
BFMEAZRB LTV E WD), Bl X oo, ESIEOTENT (1 52FRE) B
BORDIEBR E WS R THENRITEI CH > 72 (para.836),

%5 T, W SLEARBIHIC UL EMEE RO TITE L2202, #8HSZE2 EGO
24/1998 %A #& T S/ HEIX, FET BEZW T DI+ EWA TR hol, A =27
T A TEREIELRTERLRNTHA D Z ENH LN 7S (2003 DR )Y)
T —~=T X ZOFEEE PICIRAEZTIZHLE L& Th o7 (para.866), EGO 24/1998

AUHEERNIENT, BEOITA (EGO 24/1998 D3fE) MEBHTH - 7= (reasonable) &
BRLTWD2, A AMNEZ DR EZRFICHBEICLTELT, L—~ =7 O EEIAEHEIT
FET Ol LR & W H 3 Th o7z, 72720, WAL AL, BIT25:3HD [REHX
ILZERIR) 7o H @12 X 2 %48 ) (impairment by unreasonable or discriminatory measures) & O
BIfRC TRABIC) fTEI L7 & FRLTWDH 7o, FEIEIL FET DOm0 CTZ O kR
ZEY EIF Wb (para.728),

2 WHISIEIX, EGO24/1998 A v T 4 T HEBIH Lo0b  BEMEZ 20 AEMHERF L
RITIUER D7 NE VS BRI SN BB IR STV (para.813),
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DOTEXRTH (200044 A1 B) URANCYZL Y — AR TT5THAH 2 & ERFEIZH
2o T2 HETPICIRAEEICH LER N7 Z LIk 0 B HNZEX FET #HIEK LT
% (para.870),

LR A SZEIIAGEICSUIEE TITE L 72D TIE R WA, B ADIEY 7o ]
FFEREL, AERHZRIETITEI L, FET 2N ANOBREMEIZOWTHER Lo Tz
(para.872)

EIEITLLT O L 5 IchEsafHiT 5, & 11T, BIT 2 &4 1 (F5H) (BT 2 RT3
T 5, H21C, BIT2 &3 HOERICHT 5 EREZERT D, 2, HHEVENNGH
TR 72 B L > CTREMPEZ B Lz Q5%3H), Mz b icitiz L
7ehr (455 130 IR 2 LB NS,

3. EAER

Abi-Saab fPEE A (FERIE R 1RO X HITBRRTWD, TIEY7e MFLAREINDTZ
DITE, THIFE) 2B RIS ST S b7 (para3), BB ENIRIR
O TRR] ZHRT D021, ZAEOITEN I BEENTHY | FEOREZFITHE
fELTELRAT A TWARITIEZR 572\ (para.5), AFFTIE, EGO 24/1998 721F TlXik
AIFIHRIT 2 B 7203, PIC IZ Xk » TEAKE DA SN D (para6), 7272 L. Uik D
NREEHHIZIIEE->TBLT, A BT 4 TORAF—LIEN LGS, Z DR
IFRERICLEBHINTETZ DO TH D, PREIT, Y%A X — LA0E6E LT 5 X
PIC fRAHITHT DR EZIRE L TRV, 72720, EGO 24/1998 DWW Z I AT
5L, EEEBOSH LV D BUSEUR I BIRICED b D Z &b (para.8),

4. EFIFEOERM

hECHIWT . BONDTFRNRIE L TS, 8 11T, R SZE P o BuEFE k%
FEAC L7272 (ICSID 5589 52 52) . BERIZEBERIXZ OFEREZFEA L T\ D (201642 A 26 H
DOEGHETE) ¥, 8 212, AFEOH 5 BN GEANRSIA) 23 KE RS B i 4 e
DPITH RO DFEREML LTz, ZOFEMTIE, BRINEZESR23 2016 22 A 4 HIZT I
AEERE L, V=~ =T O E T 5 AR EZ R LTV 5%, 8312, fhEHIWE .,
HISZ A3 b —~ =7 FfI i C ICISD B O BT % 3K oD BeHIFT A3 IHE SN A 58 L

B OPEGEIFAESIE L FET 220 % L, ook (TARBBSUIAERIR2HTE ) L) 12

OWTITHIWT Lglno 7z, ZHuE, FET ENFEE SN LL B, AT 5 BN A

DiERERBDIZE LT, HEREREISHELRWZO THDL LFHPINATND
(para.874), 7272 L. Hh#EIEDSIUTHIE Tid7Ze < FET W 28R L7 BHIEH 5Tl

20N,

4 Separate Opinion of Professor Georges Abi-Saab, available at

[http://www.italaw.com/sites/default/files/case-documents/italaw3037.pdf].

4 1oan Micula, Viorel Micula and others v. Romania, ICSID Case No. ARB/05/20, Decision on

Annulment (26 February 2016).

46 15-3109-CV, United States Court of Appeals for the Second Circuit, loan Mucila, European

Food S.A., S.C. Starmill S.R.L., Multipack S.R.L. v. Government of Romania, on Appeal from the

United States District Court for the Southern District of New York, Brief for Amicus Curiae the

Commission of the European Union in Support of Defendant-Appellant (4 February 2016).
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—H DO N AR U, ZHUCK L TEINEESIX, 2014 4 5 H 26 HOZBSIRE
(2014/3192) K ONEAE 10 H 1 HOWREICBWT, A—<=T I L DBE STV T
Te e tfiBh ) 1CEkM T2 LT L, TAFHA T#E) (formal investigation procedure) % [ 4f
L7, E5I122015 43 A 30 HOZESRE (2015/1470) 12T YR &2 Mekr L7
B ZHICK LT, RO NFEROFRARMNEERICH L TREL TS (FAES
W TE DO BHEEER) .

x 2 RINZEERREDEUHRNR
A B FARNA TR fEE
T-646/14 | Micula a.0. (loan Micula, S.C. | ZESRE (2014/3192) | 201449 H 2 B : $#&5FY
European Food SA, S.C. Starmill Srl, | O H{#EzEK 2016 =2 H 29 H : HIBxms
S.C. Multipack Srl, Viorel Micula) v. 2016 44 H 1 A : Hikg
Commission

T-624/15 | European  Food, Starmill  Srl, | ZESREOEEGERK | 2015411 A 6 H : #&3F
Multipack Srl, Scandic Distilleries SA

v. Commission

T-694/15 | Ioan Micula v. Commission ZEEUE (2015/1470) | 2015 4E 11 H 30 A : #23k
DHIHRE

T-704/15 | Micula e.a. (Viorel Micula, European | ZESUE (2015/1470) | 2015 4F 11 A 28 H : $#EiF>°
Drinks SA, Rieni Drinks SA, | OHEGE
Transilvania General Import-Export
SRL, West Leasing International SRL)

v. Commission

ZO X, hEHETOPITICE L CIX EU BigE & O L > Tnd, b
ZH, ZIK%EXB% WZBWTHHR N E (bv—~=7) 1&, RIS EE DB ERE Z m Ul a
WEME A T 7= e B AN | & AR SN D728, EUBICEfART 2 & ER L Tz (2013
FEOPFECHIWT para.330-341), [AIERIZ, BRI ZE B21E EC S48 Lo A #RIIE T4 (public
order) TV, NY 5/ (1958 ) LOXFHISMIGEY T 5 NENEHFET DERICENE
R EBLR2TNER L2 E FELTW (R LEEIT o FELZIEA L TWS
fh 2 HI¥T para.335),

47 European Commission, State aid SA.38517 (2014/C) (ex 2014/NN) - Romania, Implementation
of Arbitral award Micula v Romania of 11 December 2013 (01.10.2014).

48 Commission Decision (EU) 2015/1470 of 30 March 2015 on State aid SA.38517 (2014/C) (ex
2014/NN) implemented by Romania - Arbitral award Micula v Romania of 11 December 2013,
Official Journal of the European Union, L. 232/43 (4.9.2015).

49" Action brought on 2 September 2014 - Micula a.0. v Commission (Case T-646/14), Official
Journal of the European Union, C 439/29 (8.12.2014).

30" Action brought on 28 November 2015 - Micula e.a. v Commission (Case T-704/15), Official
Journal of the European Union, C 68/30 (22.2.2016).
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5. R

AL, EU EZEAMBEHNC B U 72 G MR FEH] (AR TWDHHDIZRS) O T
Me—, BEWEEX FETEN) DNRESNEZHFETH D, AMEORFMBITLLT O SIZRH
INd, HlI, HERLEEZAEOMIZENNFEL TE LT, O T AES FH K&
@E@m@d%#kiﬁﬁéomﬁf\mc&mouMTﬂfbh%énfkw iz &
S THEDOHERMNEM TR TV EfENTWD (#Bilk), 212, "o HY —DFRL
20 AfEOREHANE Ob—~<=7) XL EU MBOD %gﬁ B (frvrT 47
fH5) 2 TTHLEIELN TV, 7205, EU MEETIEZ2 WS DO, EC/EU
FEZEAT XL LW ENZZIT TV, 312, AMETIX EUE (EFEMIERL) &
&%@(Hﬁ)@ﬁ%ﬁﬁﬁﬁﬁfﬁﬂé_k;@oto;®ﬁ%ﬁb<ﬁfk;ﬁo/ﬁ
HiZ, /—~=7® BU MEHFEIZX LT, BINEESITREORFREEZ RO OO, &
DOFRELTOMGRK GFEAREZDOZAN) KOQEKEFABFEMR (state-owned
combinats) DOFAERKZ 2T TV, b b EAMEOMRE, HEHSOE A, SEEH
A BNEFE) 1%, v—~=T OFINLE TG ~DOS AIZEE L TO— (R E55 4 B L
TWe, INEFEBRTHDOBEN - BEMZRGTRN, NEFEROTOOHiBh4 - B2
LAy T 4 THETHoT, )i, —H EU MM L% (RONE4 2@
BWTH), EEREZHBOK TREKRICRD N Z LiZ/oT-, 2 8B, BRMER
ZIWHENLEOA T 4 T GICE L TR IO R EE FLTE LY, EU MY
7at ATBWT EU BFERF~OBE A EHRT D2 L0 ICENEZT Tzl 5,
2L, MBERBICHT->T, 2 LEENTEELEOLDIZILEL R VWERENZET S
LEzZ NS, Blz X, EU MBE 15 MnEEL—<=T 23R L7~ EU Common Position
2000 (2000 410 A 31 H) TiL, 7% « 23 =2 /7 —/L (acquis communautaire) (%45 7>
5 [IERX7e EU MAELEINDS ] —~v=T 2 Lo THEH SN2 0T 572032 LR
%o 29 L7 EU OJENTE Y | Jv——~ =T IXBUFHBH T & BEt & 5 24572 kil
bolcbFEA LI, 3RBIC, MERETRMEOA v T 4 7R T % FET EX &l L T
B FRSTENCRHE L 2 m U722, AUk LT, BU (BINEER) 132 OFHE W% T
TR EZEMB ) CRZTRY ., KEME BIT KT 5) & EU OB THIMAE T T
Al

L &I D2 Hr

A DIEBTEHERFOFI M ELE

EFREofMEsI T, REZAEIICI - T—B5 2607 T#iBh 28 (KINEESOEE
PRI 25200 C) FRMICER - BUE SN2 &5 FET EXNbNTnd, 208
f. BEZAEOYYIOITLIZ L > TR SN TIEYS72817F) NEEICEZ2Db)
BORMbnd Z &b, ZOMICBE LT, FET Tl —fRICHRER & HEZ AEO R’ O

L1997 4T A 15 AOBINZEBEZOER b—~=7 ® EU IMEHFEICET2ER), &
Z2H| B para.191 218,

52 RZHIWT para.210, 7233, <2001 EU Common Position” (2001 45 11 A 21 H) 2B\ T
B, AEROHIWE AR I TN D (RZH W para.216) ,
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BHIBRDRHEIND i SND & ZAB, — /B35 & EitohiEwiax 8RR S
N, — 5T, EFEZAEOMOBRINIEIE - &7 IO N7=FLTIL FET EK

INFRE ST (AES #HfF, Electrabel FHE), i T GRHBHFEET) EEF~DA &
YT 4 O T RZFE T FET BHEEXDPRBESNTNDEI0HTHSH (Micula F4F), 7272
L. EZFMBEMCEBT 5 FET koS, BROAESLRKGER OFE TR, L
TO LT TFREMRFE) B FEEEM (TREOKR] U TRE DR 5 OfF
1E) IZd b,

(1) TRRERIIEH

fF3RAEIZ. FET HIMICBRL €T, ESAEIC KD TRREIRFE] (representations and
assurances) (ZxF L CEEFE N Z VLTI L THREIEEI 21TV £ D%, Hik 1R &AL
\CX T DIT 2 BEZ ANEPMTo e B NEFEL TS,

B 11C, AES FAECIIHNIEIC LD TRRERGE] OFENEH SN TWD, KIET
X, HEFEZ AEOR CTEHEBEZODHRE STy, BB CRFRR) (21 TEUf
KR ERIEEDS (W72 2R LT ) HEASINRNE WS MIFF 2 AL T SO T end
HIr S 7z (para.9.3.26), = 2 TPEIEIT [IE 4728158 2 HIRAICEMAE L TWDHH, 2
AT ORI D, OARMETIHEROE 7B EH LK (PPA) MG SN TEY |
W E L L ICERERMICET S TIEY 286 NELTWD ERT D2 LR+
IZARECH D, OMBEIEDO R 2 BATT 5 &, (FET |EEK A 5 72901213) TEkiIC
ENIEAE SIE U CITE I E 2 AT D 2 21320 0 ) TERRXUIERTE) 2455
ZENKDOEND, FIEL, ZOED TFRRERRE] ZFRNCZAENLEL DL, #E
FRNZ & > TR LTI, @LFLD L HIT TFREIRIE] B2 B TR 2 725

A, FEMIZ (FET HEZ1m L C) & b5 (stabilization clause) Z KT 5 Z L2725
55

o

% 212 Electrabel DO 2 sl (PPA B E~DOHHNLE ORI SE) Tld, AES 1}
LRIBRDOHIEr SR ENTo, TR [EABAZRK (PPA) ORI ED RE LR R D
RNZHESWCREE SIS EHHFT20FAEMNTHLESLYTLZRV] &) (para.7.140),
Z O E AT [HRoR & RGE] ORINZ fSiwfHT 72 AES FHIBrcB L 560 THY | |
BIZEFKNFT 2 [EEME DR EDN CFFRBEB LRV E WD) THIRE AL S v &)
Wran<Tnad, £72. F3ima BHEEEOFEN) 2oV Th, HHSLEOEEIC X
S THEIEIHENFEAIND Z LA PPA THRESN TV D &) B 2 f5 2 N AN

53 Roland Kliger, ‘Fair and Equitable Treatment’ in International Investment Law (Cambridge
University Press, 2011), p.185.

M FET #E& OB 2T TS 72 875 (legitimate expectation) HE & DIMGIEIZ SUWTLL
TOXERAEZ SR, EARIEKRR TEEZEOEY 2B OMRE RS L EO—MRE & O
#Z4— RIETI Discussion paper 14-J-002 (2014 4F) 1-14 H,

¥ LEACREDOIERZNRIZOWTTERDE D b OO, X AEOBIEY A7 Z[EkE+ 5
eI NF =B O ITIFRFHEZHAL TES NS TH L L FHRESNLD,

Mustafa Erkan, International Energy Investment Law: Stability through Contractual Clauses
(Kluwer, 2011), pp.141-142; Peter Cameron, “In search of investment stability”, in Kim Talus
(ed.), Research Handbook on International Energy Law (Edward Elger, 2014), pp.126-128.
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AL TW LTSz SRl L TR0 kI BLEIEHR E O FE AR T i/
WeEn Sy TEXS 2R 1% PPA TIIAEAH ESNE RV EHBI S TWD, ZHITH LT,
55 2 FIWT (2015 4%) TlE, FETICBSE LT #5176 (balancing exercise) #E&AERAH &
NTCW5, T72bb, TR AMIOIEY 2324 BER 722 ]I & 428 N2 EH O LI ERR O 4T D
Mo¥fEX5Z &) DEESNLTWDS, S5, Zo&z2@E U T, RKBOMMEZ M
FET 2 OIFAEMUIEY Tidew, EiEwmAT 5 Tns, RS, RETHEOSHEME
%ﬁ@@%%%éhf%@(mmm@\$4A@ﬂﬁk%$il®ﬁ§®ﬁ@ﬁ@(ﬂﬁ
YR) NMEEICHEENTWD, 9 LI Tz s s LT, (PPA D REIE T O
R L H2 V) 5 2 MO R R (EAVHIT 2 LS R ZRTHILERDH L, Thbb,
(IR RE 2 FH 2 3K 2 1 Y 55 Ofimi L. BAARR 70 RN - i fA ﬁ#&%f%ﬂiﬂnL
FAZ72 D VW) B2 &L L0 Th o7z, ZOICBE L TiE, WIicyidSrEIz &
ﬁ%ﬁﬁ@rﬁéﬁ@J%Fﬁﬁ%@J%ﬁi#é%ﬁﬁ$ﬁA%Kﬁéhé:kﬁ@é
7o, BEMEOZRIIN Y OWREEZES EFE R LD,

(2) FEMEHBFTEDORER-ERMTS)

wRIC, EZANENC X D2 B RERD TIEL ) 21525 LIS N BT, TF
EDOKH] D WE TREDHERM 5] OFERFEEINTVD, Thbb, Ml
BARBIERIRGEIZOWT, HES AEDNKIR - RFEL TWDH T EBRD LN TN D,

2. BB OV TR ETEEME AR E STz E LTH, Yiiflifg s
DOFE CHEFF SN D DM, TAMAT 72 2 6 T CTOMKERENET LRV or (&0 bifE
BRI EWNIERIEIC K > Tl ABEIES LRV DD LW ST 5 THREDRIR]
(specific commitment) 23K HiL5H, 212, ZAFEIC Jl%f)ﬁE VAl DA T, [FERIS [Hr
TEDOHERRAT 51 (specific entitlement) DA HESEE L 72 5, Micula F4:TlX, EGO 24/1998
WZEBWT T —&AIHERIfF 5 (general entitlement) 23Ti 7=k, PICs i@ U T [FFES
AT HERIfH 51 (a specified entitlement) 23 THONDEA DT vt ANFIET 58 %2BE LT
(para.674) . FFEMENRFRDO LN TN D

1 FET ¥ #4a

HERO (EWSEHE) | _ |12 %8
(legitimate expectation) (=FET:EfR)

A

I
EIEER: 1580 R :
(specific commitment) . [57ED #% i

BR{15] (specific entitlement) :
1
1
I

=
1
1

HAMECLD ﬁ%‘ﬁﬁ H2REDH
[T R 7 \ 1R > B o
{repm_rsentaimn ; %%g T ﬁf‘E

and assurance) b 1) = HUH
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kD Loz, ZAEIC K DMIH - MERIDFEET D720 TIER <, 20 TREEME] 73

[EY 72 MFF) 2 EAMT ECEERBER EHB SN TS, > T, FET OHIEICES

LTk, O AEICED TRRERIE] BV, OFEZRNDEITEKI L CTHREIREN 41T
W, @F DRI ANENYEE R ERAEEBOE LTSS IS FET EXRAE L D, 207 |

T AZBWT, TIEY 25 AT 27203 OQOOBEICE LT etk BN
EhazZliczsd (K158, 20X 524l (FEEAI) X, S AE O HER %
T HZLICET D, I CERSULFFRFIZ L o) HHIMERZ B Ol Lz &g
H%E . YA RO BRMIOR SN OV ERH D72 Th D,

(3) FET ZH LD EFHFLEDER

B TIL, FET RBICE L CALRHE & ZE(LFHEO R 2L BT R85 2 b Twn
Do B 112, WEFR L EEX AEOR THR S8 (PPA) 28 TIEXMZRHIFRF] 26k
L. ZREKDNEBHIZ FET RIGEXIT/R D CHfET 5 L. FET #5 L 5H (FHEBTR
H) ZXBIT DN D5, 210, hh T, HERVIHOEREZ LT ST L
T FET I#UC72 D LS 5 & | FET 88 & WEMRHZ KT 28RN 02 25, 2O X
912, OFET [I#|BETHRE (5H) LRBEICENETEL RO LEOTHRL, OF
EALSRTE L FREICENESO—BMHEE2RD D50 THARY, 2D X 92, FET ([ZIIMmA
DITARENRD LND Z LT D,

ZDORT, MEENHWD 1176 (balancing exercise) BE&NEE L7705, T/b
H, BEZO [EXS MR ORE & && S AER O BLHIHER O LRGE O3 NL O [ T 5 &t
Wrasskeo HAvnH, EWNERE., MR-, EEMmsEREEICB T sERAHELEL
B A RET H 2 Lk FEERITERE S AE O EHEHER] BHIFHER) O1TfEToh 5,
P T, MEFZMOFIGE E DT A (LB &) PULETh D & § 5 Electrabel F4-f b
(35 2 HIlT) OB 2 FNEAMICIELVWESZ LD,

B. BiFALKREZDER

(1) BEHF DM

Afa NI L OIZ) TR K D1, Aok, EELBEMEITEMT 2 b0 TIiER<,
te LAKBEFIIT A% T 2 @2 H 32 (ECT6 £, Liofm#Esl i
Z DRI S5, Electrabel F4: (55 1 W 2012 4F) (2B W THIEE 72 > 72 PPA (&
JIHEANZK)) 13, BEXOBEEMEEBEROTH Y . ARMITHAFILEIREZHET D, 4
7% PPA HAE T SH T H Y — D114 (PPA & TIEOHIE) oW Th#EiE, 262
% PPA (ENEEAZEK) XBIMEH S A LE - JEBRL TR Y., PPA 2 7T I CHEH
ORI ZBIE T HIBE /20 (para.6.79) Lk~ D PPA #& THEOHIEIX FET
WER LR Effaaft i 7o, MEIER 2Ll EFER L TR 0D BEFRRFICKT 5

TR EERMT DB E LT, Christoph H. Schreuer, “Fair and Equitable Treatment (FET):
interactions with other standards”, in Graham Coop and Clarisse Ribeiro (eds.), Investment
Protection and the Energy Charter Treaty (JurisNet, LLC, 2008), p.90.

22



B (PPA) MBIIREF D TIES AR NEURWEZD, YEENEK TIETH
FETEMIFAE LW EHBI SN D LS D (272 L. 222V ) BRI IXEN
HEL_LDOLDO TR, EUELLOLDTHD),

(2) EC/EU ZEDBLE fF1F

R ERBI I, %%%%EU%%%(&N% 1RRIE) DOIERFHEIZ DUV TR 5y
PILTWD, — T, (MYHFEHFOEEICESX) BUEE [H3E] LA hEs s S
héﬂ(M$$ﬂ$ MﬁTEU&(&M§E£&m)@&%ﬁﬁﬁ%mm&bemu_
KEGETHHG R 5D (Electrabel D HF 1 HIW . (B EEBEEY CIXERNEL
(5] & LTV, SUXEEOEHIERL L B2 S WHIBIN A ET 5, 7272 L, BU LIS
B L CIXEBSIE EEWNEOR G OME A/ LTV, Mx T, EC H& M ECT IZ/ME LT
WD EWIRINAD G MEERZRHEINEZ T LEVRIN A 65,

() HEFIBTDOMITRIRE

BEFANZES EU MR ETH 256, MEHIOBITICRET 2 @R ET 5, Micula v.
Romania FFICEB W TRRINEE R IE., EAIBHZIESWTHRSIE OL—~=7) 2EHE
KN EITo %G, 2 DI REZRMB) GEETA) IS4 T2 &l L, BHESC
OE I ZRD TN D, - T, ARICEEMERICB O THERENB 25 TH, EUBAT
OAPECHIT OFITITIEICIERT SN D Z LT/ D, Z OB LT, ROEMREZ B
#52%75%5

%112, EUBNIZEB W T, EU i (BC ids) L HREWHE (BIT XX ECT) DWW
MBS S5 DI D AU EEREGE OBERBRIRE SN WIGAETH>ThH,
T —=RN—<=T DL HIC EUJJHHH%H?{E%&%& LCEECE »TE, FELE,
EU EBITOENDB 0D Z S EE LAV, 5 21 EkJH%%E%é?ﬁxaz%%ﬁ‘€>J:9
EU Bt4E MM ENZ BT 5 TAFF] (public policy) %*%EET%) 2—3— 75K (571\
E@ﬁ%%@%%-ﬁﬁmﬁﬁé%%)L\%%-ﬁﬁ%ﬁfb%é$m_Méﬁé(
542 2HH(b)), 7272 L. ICSID 549 54 SITfhECHIBr O BT & EIFRE ERBEAT B0, A
Frl 28l & U7 ECHIE OB THERIIRE O Sy, 58 312, EBERBLENHIE, b
HHWOBIT MR T 270D HKE LT, LLFOREZRHNTILERS D, OINEE
SREICKTTHEIEFRTH S (FEFRIC Micula ENRELTHBY . RETTH D), O
EFMNL, EU AN TOMEHW BTN RECTH 2 2 L 2 aBHIcB\W - BT, 5 =F CkE
%) TOMEHIBPITEZ KD D HERH 5, EERIC Micula 2 13K ENZ I TEHE I o 7k
R BITERDDFAERBELTND

HBHYIZ

ST Z D pUZEI L ClL, Electrabel FH{EDH 1 fpEAINT (2012 ) 2B W THMER I TW
% (para.3.50), 728, EWESTEEE & O BITHEGEAB & LR 5w
RN ERER STV D,
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1.1SDS TO %=

2. EZEHBEEROEE - JE 2RI S LZHO ERITWITRBIEA (55
WITHIBTERE) SN TRY ., SR BINABRAEREIND /RN EEZEZO5ND, &
DET, BEZAENRET A/ A T ¢ 7IE. BECT kik NNas) & LTHR&EM
FEMERRD DD LfREN D (ECT 15k 6 H(e), i, MK cIix, EZEMD NI
ZDOHDEFA « XL TR, TIREMPE] LRI TWRY, ZORR, T
BUMPE] LB INDDIEFKARE (B RFOSMEBNRAT HHET ThH -7,

ZOXE T, HEET TREMPE] 2L TVWD EF R L%, 1o T, ARITHBIES
AT 4 TR - AFIE - T LCH, TIREME] oA - (EHMKER RITEDNZ
Wed WHIZEET 5 [#I%E - i) 2272 S 720, 72, (Micula FF:D X 9 1Z) FET
EROBERFHEM T CHo M dLedbdH 5 GEENHZR &JT%Eﬁﬁ‘fﬁﬁ =N
BTN EHEEND), ZORER, EFEMICERT 2 &EMFNELTSGE, F-04
AT TIE722 <. FETER & 725,

F212, FETICBL Tk mingmiliesd, O NE42MfF KOZOBHEOH K%
G JUTOWTHEANIT B L TV D, @QBES AED [5RR & RFE] (representations and
assurances) 1TV, ZAUTIKIL L TEREZDREIEE 21TV, T ORITYFZ [ERFE] 23
DI ENDHAIC, IES2RWE) M bn (=FET #HBIOEKT D) LarrEn5,
OFFICEFZMBIO AR TR & 72 2 D1%, BROFICHD LT, Eiio [F#RR & RGE)
NEFER « BIKHIRIE CIThhEnEhTh o, Thbb, EFEEDOKH] (specific
commitment) <> [F§E DHEMRST 5| (specific entitlements) ﬁlffﬁ‘éfa/\ T TIEX 728
Fg) BWEAHEND, 5T HUE, fiBE L2 BEIC FET EXZ M 5 72012, HEFIT
BEZ ANEEORT FER] 72 TRER) U TErER TJ%@T%<M%#%5(% ek
BYMIIR OB RN EE R TR L 725), Mz T, (& EETOBESEEEICEL TIX) ##bh%a
HTENERIESCHIEE WIHIBIRY AZICHLEET 5, TD7D, ZAEEOEKIZE
WO, ENEZLB A AT LBk N A AR L TR SLER D 5,

2. {HBENEH DRI (TPP)

EZAh 2 KD MEITHEUORECTHLIE L > TRY . A% LIEKR - AT 2N
b D, FEFRICEETIEM STV D FAERTRE= 1L X — OB EMFE B B (FIT) (220
TS OREHFNBEL TS (BB 3 Z2H), 29 LEBREICHLT A0z, TA
2B W T TEZAB) ) 4% ISDS e HERAN T 2 B2 W b 5 Bl 21E TPP & Tl
[HHBh 433 5. (subsidy or grant) (ZH2IKI3 2 MBI X BEE RERLE OER AR L 720
EBEINTEY, M&oIh « HHICE L TEEZ AEOITENIHK STV,

LI, ffiBha - 5% [T, ZEHed B LAIMER L2V E XTI b 2#EIE
L, & L IEBEET 2 5 OMMOEOWREIL, [] YRIREDOHE S > TUHEZHERT 5 b
DTV (98 586), F 212, ERROBHE, (RICRSEEME I 2 K U3HEE

8 ICSID #3782 AIX ICSID 55 oo TG M pE ] B (fh#f) CThesr L 7= 28
) ZWTHNENS DL EWVIBMBATZOEIFZ VT TER LB bNaN, PEIEIX
Z ORI TE LT, WH&%%MH%TL@F&QWFJkbf%ééhﬁb@#
VIR B TiE 2R,
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Wl HETh->Th) NIEFFREEFRZ T D@ 2 L2y (9.6 55 5), 56 3
(2, AlBESUTIE B LTk, NEIRME (94 5%). EEMAE (9.5 5) . RE R
FERHE (9.105%) DAL END (9.125:6(b), ZD X2, IEFHEBERICKES
WTEREZ AERMIE - 5 OMtE 2170, RICZADNEE - (Flhsh T, HEFMA
S TPP B EEDER & 7F 2 2RI E N TN DY, 7eds, MO TPPEKZFHF X 5 A
REPEIFFR SN TWD, T72b5H, TPP 9.8 56 Tik, Ya%fliBha I 54 FhE L, B8
L. XITHEFFT 2 5 OES UIEKITE S FFEDOR D20 EE ] (in the absence of any
specific commitment under law or contract to issue, renew or maintain that subsidy or grant) & O}

YRZAB & SUTIE G- O %N, B, B, B SUIHERHT AT S TR IS > THRER
EPTONDEE ] [ITNHEBR L2V EBESNTVS (9856 (a)b). ThbDb,
ED TS TRFEDORIH ] (specific commitment) MBFET DA, & DV ITF:
TE DRI > THIBI B O FZMEP TN > 12581, WIS T 2580835 Y
5, 7272l ZOHETH FETEREZM S DIIARTRETH 5,

¥ KWK ITPP # & & ISDS O PG IE ) [EFSPHEERS Vol.44, No.3 (& 645 7)
(2016 %) 404 H,
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B 1 IRIILF—FESEH The Energy Charter Treaty

Article 1: Definitions

(6) “Investment” means every kind of asset, owned or controlled directly or indirectly by an Investor
and includes:

(a) tangible and intangible, and movable and immovable, property, and any property rights such as
leases, mortgages, liens, and pledges;

(b) a company or business enterprise, or shares, stock, or other forms of equity participation in a
company or business enterprise, and bonds and other debt of a company or business enterprise;

(c) claims to money and claims to performance pursuant to contract having an economic value and
associated with an Investment;

(d) Intellectual Property;

(e) Returns;

(f) any right conferred by law or contract or by virtue of any licences and permits granted pursuant
to law to undertake any Economic Activity in the Energy Sector.

A change in the form in which assets are invested does not affect their character as investments and
the term “Investment” includes all investments, whether existing at or made after the later of the date
of entry into force of this Treaty for the Contracting Party of the Investor making the investment and
that for the Contracting Party in the Area of which the investment is made (hereinafter referred to as
the “Effective Date”) provided that the Treaty shall only apply to matters affecting such investments
after the Effective Date.

“Investment” refers to any investment associated with an Economic Activity in the Energy Sector
and to investments or classes of investments designated by a Contracting Party in its Area as “Charter
efficiency projects” and so notified to the Secretariat.

Article 10: Promotion, Protection and Treatment of Investments

(1) Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage and
create stable, equitable, favourable and transparent conditions for Investors of other Contracting
Parties to make Investments in its Area. Such conditions shall include a commitment to accord at all

times to Investments of Investors of other Contracting Parties fair and equitable treatment. Such

Investments shall also enjoy the most constant protection and security and no Contracting Party shall
in any way impair by unreasonable or discriminatory measures their management, maintenance, use,
enjoyment or disposal. In no case shall such Investments be accorded treatment less favourable than
that required by international law, including treaty obligations. Each Contracting Party shall observe
any obligations it has entered into with an Investor or an Investment of an Investor of any other
Contracting Party.

(7) Each Contracting Party shall accord to Investments in its Area of Investors of other Contracting
Parties, and their related activities including management, maintenance, use, enjoyment or disposal,
treatment no less favourable than that which it accords to Investments of its own Investors or of the
Investors of any other Contracting Party or any third state and their related activities including
management, maintenance, use, enjoyment or disposal, whichever is the most favourable.

Article 13: Expropriation
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(1) Investments of Investors of a Contracting Party in the Area of any other Contracting Party shall
not be nationalised, expropriated or subjected to a measure or measures having effect equivalent to
nationalisation or expropriation (hereinafter referred to as “Expropriation”) except where such
Expropriation is:

(a) for a purpose which is in the public interest;

(b) not discriminatory;

(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective compensation.

Such compensation shall amount to the fair market value of the Investment expropriated at the time
immediately before the Expropriation or impending Expropriation became known in such a way as
to affect the value of the Investment (hereinafter referred to as the “Valuation Date”). Such fair
market value shall at the request of the Investor be expressed in a Freely Convertible Currency on
the basis of the market rate of exchange existing for that currency on the Valuation Date.
Compensation shall also include interest at a commercial rate established on a market basis from the
date of Expropriation until the date of payment.

(2) The Investor affected shall have a right to prompt review, under the law of the Contracting Party
making the Expropriation, by a judicial or other competent and independent authority of that
Contracting Party, of its case, of the valuation of its Investment, and of the payment of compensation,
in accordance with the principles set out in paragraph (1).

(3) For the avoidance of doubt, Expropriation shall include situations where a Contracting Party
expropriates the assets of a company or enterprise in its Area in which an Investor of any other

Contracting Party has an Investment, including through the ownership of shares.

&¥l 2 TFEU (the Treaty on the Functioning of the European Union)
Article 107 (Article 87 TEC)

1. Save as otherwise provided in the Treaties, any aid granted by a Member State or through State

resources in any form whatsoever which distorts or threatens to distort competition by favouring

certain undertakings or the production of certain goods shall, in so far as it affects trade between

Member States, be incompatible with the internal market.

2. The following shall be compatible with the internal market:

(a) aid having a social character, granted to individual consumers, provided that such aid is granted
without discrimination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the
division of Germany, in so far as such aid is required in order to compensate for the economic
disadvantages caused by that division. Five years after the entry into force of the Treaty of Lisbon,
the Council, acting on a proposal from the Commission, may adopt a decision repealing this point.

3. The following may be considered to be compatible with the internal market:

(a) aid to promote the economic development of areas where the standard of living is abnormally

low or where there is serious underemployment, and of the regions referred to in Article 349. in view
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of their structural, economic and social situation;

(b) aid to promote the execution of an important project of common European interest or to remedy

a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic areas,

where such aid does not adversely affect trading conditions to an extent contrary to the common

interest;

(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions

and competition in the Union to an extent that is contrary to the common interest;

(e) such other categories of aid as may be specified by decision of the Council on a proposal from

the Commission.

B3 ARSI AhEFEEH (ICSID)

RIANRER) E
ARB/13/30 | RREEF Infrastructure (G.P.) Limited and RREEF Pan- | British, Luxembourg
European Infrastructure Two Lux S.a r.l.
ARB/13/31 | Antin Infrastructure Services Luxembourg S.a.rl. and | Dutch, Luxembourg
Antin Energia Termosolar B.V.
ARB/13/36 | Eiser Infrastructure Limited and Energia Solar | British, Luxembourg
Luxembourg S.ar.l.
ARB/14/1 Masdar Solar & Wind Cooperatief U.A. Dutch
ARB/14/11 | NextEra Energy Global Holdings B.V. and NextEra | Dutch
Energy Spain Holdings B.V.
ARB/14/12 | InfraRed Environmental Infrastructure GP Limited and | British
others
ARB/14/18 | RENERGY S.ar.l. Luxembourg
ARB/14/34 | RWE Innogy GmbH and RWE Innogy Aersa S.A.U. German, Spanish
ARB/15/1 Stadtwerke Miinchen GmbH, RWE Innogy GmbH, and | German, Spanish
others
ARB/15/4 STEAG GmbH German
ARB/15/15 | 9REN Holding S.a.r.l Luxembourg
ARB/15/16 | BayWar.e. renewable energy GmbH and BayWar.e. Asset | German
Holding GmbH
ARB/15/20 | Cube Infrastructure Fund SICAV and others Luxembourg, French
ARB/15/23 | Mathias Kruck and others German
ARB/15/25 | KS Invest GmbH and TLS Invest GmbH German
ARB/15/27 | JGC Corporation Japanese
ARB/15/34 | Cavalum SGPS, S.A. Portuguese
ARB/15/35 | E.ON SE, E.ON Finanzanlagen GmbH and E.ON Iberia | German
Holding GmbH
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ARB/15/36 | OperaFund Eco-Invest SICAV PLC and Schwab Holding | Maltese, Swiss
AG
ARB/15/38 | SolEs Badajoz GmbH German
ARB/15/42 | Hydro Energy 1 S.a r.l. and Hydroxana Sweden AB Luxembourg, Swedish
ARB/15/44 | Watkins Holdings S.a r.l. and others Luxembourg, Dutch,
Spanish,
ARB/15/45 | Landesbank Baden-Wiirttemberg and others German
ARB/16/4 Eurus Energy Holdings Corporation®® and Eurus Energy | Japanese, Dutch
Europe B.V.

(E D 2TOREEMRED,

(FE2) #AERITONT IS ECT (=X —FESK),
(7 3) BN NIT A THAZ R L F—F 3 (Renewable energy generation enterprise) o
(£ 4) EU LSO HAERED 7,

&E¥l 4 TPP 15 (Trans—Pacific Partnership Agreement)

Article 9.6: Minimum Standard of Treatment

1. Each Party shall accord to covered investments treatment in accordance with applicable customary

international law principles, including fair and equitable treatment and full protection and security.

5. For greater certainty, the mere fact that a subsidy or grant has not been issued, renewed or

maintained, or has been modified or reduced, by a Party, does not constitute a breach of this Article,

even if there is loss or damage to the covered investment as a result.

Article 9.8: Expropriation and Compensation

1. No Party shall expropriate or nationalise a covered investment either directly or indirectly through

measures equivalent to expropriation or nationalisation (expropriation), except: [...]

6. For greater certainty, a Party’s decision not to issue, renew or maintain a subsidy or grant, or

decision to modify or reduce a subsidy or grant, (a) in the absence of any specific commitment under

law or contract to issue, renew or maintain that subsidy or grant; or (b) in accordance with any terms

or conditions attached to the issuance, renewal, modification, reduction and maintenance of that

subsidy or grant, standing alone, does not constitute an expropriation.

Article 9.12: Non-Conforming Measures
6. Article 9.4 (National Treatment), Article 9.5 (Most-Favoured-Nation Treatment) and Article 9.11

(Senior Management and Boards of Directors) shall not apply to: (a) government procurement; or

(b) subsidies or grants provided by a Party, including government supported loans, guarantees and

insurance.

E#Hl 5 1958 The New York Convention (1958) (The Convention on the Recognition

0 A Sttt —F AP —R—T 4 7 A (http://eurus-energy.com/index.html) , & /]
BLOKBHAEEFRULEFELTND, AL DT TN (12708 ET7 AU T
ZM (3 2pT) TRFEEFT 2 & - Eis L TV 5,
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and Enforcement of Foreign Arbitral Awards
Article V
2. Recognition and enforcement of an arbitral award may also be refused if the competent authority
in the country where recognition and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law of
that country; or

(b) The recognition or enforcement of the award would be contrary to the public policy of that country.
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