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Lo LERNS D,

A Y RPN EESE ZRBET REDNENEZRET HEC, BESHMB KSR E b/
WZ EORHILE LTE Y I 2 b— 3 VORRERTT 52601, EU X EU MEEOEERES
HEOBGICEHNTWD, e 2E, KFETASHIC L D W ATk 243 5240 "IN
M L 72 o729 E D Cenria/Dynergy Fff Tk, YFSHMNOLEIF T I a b —T a VOFEREN
fEH N, BEEZERTAI Y I 2 b —a VORRESZ T AN, FEREEE % e &
L CREMEGEZAR LI, EU L UZBENTH, A2 b—3a URRIH S -4
L LT, Volvo/Scania F!2, Lagardere/Natexis/VUP Z{4"®, Oracle/PeopleSoft Hf:!17p &
N5,

iy, BHIREIF I 2 b —2a v E2ZF AN NEPCHT HHEELH - T, FEOFE
BT, B 2 Lb—va VORREBEREEZLET LD ORMBAGEILE + 25 Z & 1Z
FEEE Wb TV, A I a2l —ya BT Ty IRy 7 RERS>TWARY £
DA ML ﬂﬁéﬁﬂ%@% T AL LV D Lz, BEREEED S Ok
Bkt DM, T — X OEEMR ISR E LT, BRI FEO S BRIl &
&ofméﬂéﬂﬁ&\mﬁ%&ﬁ%k%ﬁfﬂﬁ#é EMMTRL I A D,

S,

WA ab—va a2 L7z Lexon fiC LA LAR— F R AFARETH D, BIMIEZED
PRRTRELAMWE L, ENTETOXF v T 4 HIRBALENEZHER L, DI L T, ¥
FEEBICAERBITFNTEETAIL IRy T A4HIBOA BT 4 THRELEODOT I 2
L—ya R ENTE,

12 Case COMP/M. 1672, Volvo/Scania, [2001] 0.J. L143/74. ZERIFAENH I 2L —a D
WA TN CHRESESEAEELTADICEELZR 2 AL LoD, EMEZ B &
T OB R E R T 2 L O & L ThLE S 7=,

¥ Case COMP/M. 2978-Lagardere/Natexis/VUP, [2004] 0.]. L125/54. &> I 21— a3 ®
FERICE DX | BHENBEZ RIRICEERE 2 AR LT,

" Case COMP/M. 3216 Oracle/People Soft, [2005] 0.J. L218/6.

DAY I 2 b —a VERHIIATAEL O DEMIMAL L T A OORMREER LD &
L . GREGORY J. WERDEN, LUKE M. FROEB & DAVID T. SCHEFFMAN, A DAUBERT DISCIPLINE FOR
MERGER SIMULATION, FEBRUARY 16, 2004 (draft),

http://www. ftc. gov/be/daubertdiscipline. pdf Z &M X, Daubert JFH| & 1%, BEFAZFKIHEE N
fEHHIc 25 & LT%E%& LCHFREINDINEDPDOHEREETH S, BREFZOFHICELTO,

ZDOJFRAIOBEFRIZOWTIEL, JIEA AL L% B ARRFIE S TR AR 2 & -
MERTE O PG &%%j( A, 2002 45) 39, 62-65 HB,
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DREOREJBERINIBNT, A Iab—Ta VBRI SN ZFANIEERICLTH D
R, TOBHEIILT LWL TIERND, A Iab—ya VAR 2MEME &%
TERDEERF LD b Ly, LML, ZHERYThsd, Affr Iz —va v
XE BRI & D5, T AL RICRGR AN R AE L DR SRMEZ IR T2 2 L1
KR s 5, EMERZRGELE T 25ATH->Th, A I 2L —v a3 LIk 50Dk
LB BREOKBECHIERIITCH D, o, v Ial—varv iz, ERIIRMTE
o TR A R EBBICANBEIRILZ B0 T O L BET HIREEEZ LV D LD
R, ZRbEEThHD, B I 2L —a U oRERITLIT LR, 1ERER & Wi E
BATH Z LIS K> THEEERH D LHM L T\ — A7 8T, RITFGHESDEN RN E VD
ZEERBTALAZELZN, £ THHINPZIC, BESALEIH I —va v EZTO0
Thd, G Ialb— g NEERENRIBEDRHLE L TERHAT 2089 0ICRLT, FL
DAY=V T EITHIEODERLLE L THLAERKRTH D,

OBREOBURIE, KE, EU KO EU MR EO ISR T, BRAE T S 5258700, KIE,
EUIZIE, BES R A ORI, 2 b OFBEICEALEEMZO T —AR3d 5, biE
THAMBITIZ NS OFIEICEHA L LEHEMER WD, REMIC O REEFIZZN L ITH
U7eBE DD TH 7T FAEDMIRICB W Cilkin a8 U ClE b 2 ot e 21772 5
TENREEL 7o T D, IMERFRFA &4 T DU EE SRR F O AR FRR G T 2 FE 0D 720
ZEiF, ZORBEICERS T, RFEMICEENRHEH ZMEET L ETOR MRy 7 725 T
LHDTH 5D,

(4) REFERFONXE L RFEFRAELER L OBER

(1) THEMLIZEI I, BEMGOEEEZHE T HBEOEIRR> TN T, 4HT
IR RN R OB IR AN 2, o, IEXDEWT, KEBFINROFBAETREIZON TS,
Z ORI B EH 2D B DO TR,

7> T EU 451X Tdominant position (GCELAUHINL) | ZRBEFNROKRBLE L THWT
W2, ZHDEBHIZENTWD O (2) TR (@) ZA 7700, 2t b b) 214 7%
BLOPBRHEE SN EnboTe, L L, ZHUTHRRWEE CHE 25T &0 9 A
THBE Wz, DRET, MHIE SO 138 &9 RIS SAVIREL & & O BANZ 3
LT bDEleoTWND, TD%, IHIC(a2) #A TOIHWBNEEET VICL DA F—U —M
HRIZIZW 2B ME & 2o 7z, 2004 FOELFRHINE,  ThRMFS~0 FENEE
(substantial impediment to effective competition (SIEC)) | & Oy&EyEME] W EVEZ £
L. 2004 FFDAKPERIBZERES TA BT A4 %, REEIZBWT, =77 F A ROBUHIH AT
HETHLZLEMELTND,

(5) MHEXENHEEDER

TSI DOERL - MR - BIEAHIIE, MOKMEN—ETHBHIRY . WHERFITHD T
HTHAHH L, HMELEETHTHAH, Lo LT EEOEM L. di i ok
FHLLTUMEEZZD2ONTHMEOHRBETH L, BAEOBMITTHHICBIT 28R 2HERT 5 2
ETHY, TNPHEREE S X3 & 2o MAN | WGBS OFK - #Hik - sk TH D,
N EBRRSGICHETEHDIX IO L ) BREmMWLEE THo T, BEMIZED L 9 7ok
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FBEBIET DD ZOEERH DL DN E VIRV EITZERPRNETH D, Thdz, @
ISR INFAET D 2 L DNEERD TH > T, FNNRG - blkE L U CEMT2HE L
TeIRIBE E 72 B2, Sunstein BRIV D & T ADEELORERREEDO—HITH L',

ORETIEHRA SN TWRNWA, T3 AL FEAEI OV TS 2 HEEBLE 25T 2816 &
%, T, MHEFENRWTE CEEN Y =7 AR 25510, TR O
% HERR - RN D ST E X BN TH D, 2O XD RIETHENMI HEITEBIT 5 KGR,
PROLIICRZ Db H D, KETOHEMICBNT BhEREOHIR) EWHI RN LITL
EROLNLZDIZZDEDTH D,

(6) BEDEHE

ZZET R ONBREBIR Lo, T2 THEEOEREZ LT, BE/BED
ML WA D TR L, A EoghSsi e | BifghRtomE 2 &Te, £ LD
ZhEMEIX, U EEOHMNADEEOBE R THY . F—DOBAEFZETLY L OEHZ AIREIC
THIER, RA—OWAELETLY GMEOENEZARERIZT S, BEIEHOHS &, &)
HZhSRMEIX, MFEBIR 28 U CRINC O 2 8T 2 BT 5 2 L 2 BW%T 5,

ERAy I AT Z iR & T DA E O A ClE, EIRAL S0 E O IR DOBG IR 2SI O B 1)
D1oOEEZLNTND, MEEDO B EREL > EOZNRMEIZH D72 5 58551 D PR
Tl FEHEE LR REA T 5 2 LISk o GEEENHSND Z &2 b, Znai
RFFEECH S EAELIE L IESY, ok, BMRROBGEILX, A LORREME LT 5729
2 TR EME (economic efficiency) | ERIEINDZ L H D, AflcBWT TREF
mzhEME ] L. 2@ leconomic efficiency) #EMHT 5,

O ks MERIEDN TS S OEIEIRTERL - MERF - AL D E O L 9 iR ERPIEL LS L L
TWLOME, FAFICB T 2EEOHHMOMBE L LTELX DI L LAEETH D, TDOVNYE
M HIE, SR E T S EENEERHERESER SN TS Z 212, EiRiTA b0,

" CASS R. SUNSTEIN, LEGAL REASONING AND POLITICAL CONFLICT (1996); CASS R. SUNSTEIN, ONE
CASE AT A TIME: JUDICIAL MINIMALISM ON THE SUPREME COURT (1999) %,

R T Y 71 ko THAET D X IEROBIE S ZRICEEN D, X IERFRITATE KA
DG - #EFF - BILORBLE LTAEL D FREME S & 2 MICTEER &,

UANRT =ty 7 ARERD UERKCETE LMD b OICREE T D,
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2. KEK 7R MEAREDOFE T EEZKDBROER

2. 1. BE&EFHE L OTOHRK

(1) FE=&RHG

KENE, ZEMEOFIFIEICONT, bo b bEmOEEAHLETH D, KEIZEK T H4E
ERAHENL, —EOREFEITOVTHEABHHIEEAR T2 1976 D/ N— |k « A2y | -
BT 4 JHEDOREIZLY . EICEHENDITH ORI T, OO EERE RN D5
BN, 1975 FLIRAFAIE L2V, Rem#EEEI O LIE, 1960 RO +—L 2 » a—

BT 2HDOTHY, &2 TIIEEMADAEAHTIRMICK LT, BHARW LR EE
NE oL,

72 & Z21E. Brown Shoe Fff (1962 4F) *TiE, AEEL/NEEHAT D L2k v BAHIEEZ
EHL, L2bZEO—EPMEEEICHESNDG ZLEZRETLHICHL2NDLT, RO X HIZik
NRC, IREFEEZEORECTIET LD L L, [Fxld, BEEESN, BEAHD/NEED
HITCIZEE LT FEE ORELE LT, m%%%Lbiakbt_&% Dk T AHMENRD D,
GRS, b LT2EERER OGN G RRCEE AR OSSN AT 5 2 & &+ oidi L
TWe, HAESIE, COMKT2ZBEFERICOE, G20k T 22 BIRLT-OTH S, |
21

NS ORHEE BRI L 5 2 LT, REEAVERNTAE EOREIL, R
FEFREFR T 2B E L THBOIZFMM SN D 2 &182d, ZHUuE [R%ED 2 OEK
(efficiency offense) | EFERDARWMTH DY, Z DL 5 IRPLE, KEIZBWTH EUIZE
WTH, BIIRIFINRNEDER>TWND®, Thbb, REMAGHEICIHEWT, 2hk
Z A 5 DO CREMINCFEHET 5 Z L I2 20 TiE, IR BRO—BBHET 5.

(2) ZhEHEFMMD 2 >OEEE
NRPED I ITIENC OV T, K& L 2 DOEBNIFET D, F—I1%, AFELOSREL .,
MG XA O, #HEFE, BILOBLEN G, M FHMET2 b0 TH D%, & 1%, EFEED

2 Brown Shoe Co. v. United States, 370 U.S. 294 (1962).
2 [d. at 344. F£7=, P&GFM (1967 4F) Tix., THIFTZ 5% M (possible economies)
L EEMICHT AR E LTHNWS Z & if%fﬁb\ HIEES X, BAEHIRT 248 0F0H
xﬁ#fﬁ%ﬁirﬁﬂjj‘%@#%é EERER L T e, Lo LEHGERIT, B hiET o %
BIRL7=DOTHD,] & L7 (FTC v. Procter & Gamble Co., 386 U.S. 568 (1967), at 580),
RATIBEMESHBIOY RITH -T2 K N7 A MEOHZE - BOEHI HEIZ- DWW T, J. F. Brodley,
Limiting Conglomerate Mergers: The Need for Legislation, 40 OHIO ST. L.J. 867 (1979)
S
21970 AR T BT D R OHRIRIZ DWW T, BRI b7 A MESFH TH 5 Fox HIze
Pitofsky iz D nﬁﬁ%ﬁﬁi Compare E.M.Fox, 7The Modernization of Antitrust. A New
Fquilibrium 66 CORNELL L. REV. 1140, 1142-1143 (1980) with E.M. Fox, Antitrust, Mergers,
and the Supreme Court:' The Politics of Section 7 of the Clayton Act, 26 MERCER L. REV.
389, 423-425 (1975). Also compare R.Pitofsky, 7he Political Content of Antitrust, 127
U. PA. L. REV. 1051, 1074-1075 (1979) with R. Pitofsky, Propsal for Revised United States
Merger Enforcement in a Global Economy, 81 GEO. L.J. 195 (1992) [hereinafter cited as
Global Economyl).
B ZOSNE, TGS DOSEEC B W TR A ZET S 2 Lk, ERLEmBHIE] & O JE T
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ShERM 2, XN OEK., #HEFE, bbb 3, BBRICFHMIT250TH D (I
i g R V) |

B DM TIX, A EORMEZ, BHEORITCA VBT 4 7 OBRN ORI Z &
272 %, 1o 20X, BMATENC L 25 O FZERIHIBRIC DWW T, A EORhRMEE M 5 T
ERLOFRAICE Y, EEEICHT2EDRERMNONDECDIHGENH D, £z, WHFAITE
2 X 2HEFOREHIRIZOWT, REEEGDNEH O E A4, WHRNITE &2 RATEEIC T
DEAEND D,

KEPHIBNE I, dGE RIS CEEHEIRAIPNFEET D, BAHIRORRIICA v
T A THEOBRN S R ATM T 2H —0EMICIBWT, EELOZRMEIT, £0 LD
TREVEHEE (a prima facie case) Zxtd 5 [KGEE) & UL THRET 5, ZAucxt LT, 4 L
DN Z TG KA O, MR, SIS L 20 0b TRl 2 8 oA\ T, Ak
oML THigp) & L THEET 2, IERTOEMICIBWV T, 2 SOFRIILT L IR
MEND Z Ny, ITEOHERICB VT, ZORBIBHERIN TN DY,

2. 2. BEAEREYE

(1) 2 HODEAFYE

PR DT B DiEmIE, 90X 5] S LCHEHET 2L LT, EnLHREAE
EEERAT 2 EVIERNOIE -T2, T TOXIL, [HRARHEHE (total surplus
standard) | & [VHEHEAEIEYE (consumer welfare standard) | @9 BT AR+ &
M EVIHEDTHD,

1968 4E7> 5 O—H DGR SCIZFWT Williamson Zfeid, BT T /L & 4T DT
NEFEORLT, BEBAICL VTGRS RBAE LEHEZHET 52 B HoThH, AT
A ZEAE G D3 L) MBI 72 2R BE B OB A R AU, PEH EHIEIC X DR ENE R A+
AR LG 2 & &2om L7z, Williamson OFEXIL, MRREEEICESE | 2tk 4 BH 20
LEBEHES Iy —L s a— bEHHTEZEICh o T,

Williamson I&, X 1 Z HWTHMET L EZFHIAT D, ACL ITMBEMEGRTOFEE %, AC2
EEMARO S EAEET, £/2, PLIXCEMARIOTSMEZ, P2 XeEMAK O
Bfits 2R, REESMOTHIIESTSTHY, BPFIEIRILL D ET 5, Lan
S TPI=ACL ThH D, Fiz, MBITBITHEHEIZT A TH D, BEEEROTHIIMETE T

HZENRWNET B (M N. Berry, Efficiencies and Horizontal Mergers: In Search of a
Defense, 33 SAN DIEGO L. REV. 515, 523-525 (1996)),

M See e. g, D.J.Gifford & R.T.Kudrle, Rhetoric and Reality in the Merger Standards of
the United States, Canada, and the European Union, 72 ANTITRUST L. J. 423, 428-430 (2005) ;
A. Renckens, Welfare Standards, Substantive Tests, and Efficiency Considerations in
Merger Policy: Defining the Efficiency Defense, 3 J. COMP. L. & ECON. 149, 152, 166,
171-172 (2007).

% 0.E.Williamson, Fconomies as an Antitrust Defense: The Welfare Tradeoffs, 58 AM. ECON.
REV. 18 (1968) [hereinafter cited as Economies as an Antitrust Defense]; 0.E.Williamson,
Fconomies as an Antitrust Defense. Correction and Reply, 58 AM. ECON. REV. 1372 (1968);
0.E.Williamson, FEconomies as Antitrust Defense: Reply, 59 AM. ECON. REV. 954 (1969);
0.E.Williamson, Economies as an Antitrust Defense Revisited, 125 U. PA. L. REV. 699 (1977)
[hereinafter cited as Antitrust Defense Revisited].
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bo, PEHEITQ ETHD L, ifkiE P2 £ TERTS, K, BEGKENIRIEZER L
ACLIZAC2Z ~&E T HIZY7 T 5,

Williamson |%, ffi#% L5-38 & TFEOMAEHAMEIZES & b= (K 11238172 A2)

. FEMTE (P11 Z Tém)%m SRS z%kﬁé%ﬁﬁTé%ﬁMT%ékﬁé
Z LT, YD EFEMIE A ERRIT 10% 2B A5 2 LR »olFEA LD
IZRWTCHE %@ﬁ%#ﬁ@bz%tzé CIERNE LT, K 2% &\ ) HRY/ NRBL D 2)
A BTV, BEMGIIRARIZUNET L L L,

RARRIILAER | AR OZLIZE S T pEMES OBIEE A Il & L3512k LTH, ¥
BFHBEAFEL, HEFERFOEICE ST BEMGOBENEZ BT LT 5%, HEE
JEAREO R T, RFEM G O 2 i U CEEEZ BT~ & &3 53503513, Milikg
HHE (price standard) ] &FRIEN D%, A EEUEIL, HEERTFNKE R 5 2 15 D A5 5
. BETDHIENRNY, HEBREARLEE, o UM EREIL, M8 KE )OI HEIC L 51
BHEINSAEEE~OEOBEE (X 1 1285 A3) ZHEMAICEH T R&E L +T5V5TH D,
Williamson HH b, BHEICHEOREWVWH AR 5E6RE., MEOREBIZL > TUIFD
Bilnd BET_REGEENHD L 2RO DY,

% See e. g., K.Heyer, Welfare Standards and Merger Analysis: Why Not the Best? 2 COMP.
POL’ Y INT’ L 29 (2006); D.Carlton, Does Antitrust Need to be Modernized? (2007).

T See e.g., A.A.Fisher & R.H.Lande, Efficiency Considerations in Merger Enforcement,
71 CAL. L. REV. 1580 (1983); A.A.Fisher, F.I. Johnson & R.H.Lande, Price Effects of
Horizontal Mergers, 77 CAL. L. REV. 777 (1989); J.Kattan, Efficiencies and Merger
Analysis, 62 ANTITRUST L. J. 513 (1994); J.B.Kirkwood & R. H. Lande, 7he Fundamental Goal
of Antitrust.: Protecting Consumers, Not Increasing Efficiency, 84 NOTRE DAME L. REV.
191 (2008).

2 Renckens, supra note 25, at 155-156.

2 G. J.Werden, Essays on Consumer Welfare and Competition Policy, at 8 (2009).

0 Williamson I%, B OBEZDOEEIX, BFRMEDOEZEE2TET D LIRAKZBEI S Ly
LR _XTu5 (Williamson, Antitrust Defense Revisited, at T11),
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(2) BARFEELHBEEREAEEL KD CRER

AT L WEEEALEOX T, ZNETRD 2 KITH-o T2,

F— ORI, R GBGIN, AR L HEERICHT SESMIEROEMRFE L L TR
HYTHDHENWIBDTHD, ZHICIISHOFAEER KE) LIHEE OB RMEOFER DM
BEIZOPDOLTRETOWEEEZR—IIWH 2 & TR IEREZEK TEX 500 & OFHFHCE,
ZE IOV CIHEF R AELERRL M IERICK T 256 OHEMR H 5%,

TSR LT, THEFEEALEL, BEONIEROEMN TRV EBHAT LY, HEERE
A FEHEIC IO Lande 222 LU, EH#ESITEE I b L TR TOERICR LT, BEm
I LV ML 2 EAT D THERI X ITEH# (right or entitlement) | Zft5L7=DTHY .
HEBEAKETIZO X D INEBEROKMTH D, HEHEALENGE IR L TR
Wl B LT, TEH ETHEICEE 2200,

L2 LNCIEEFEOMZEIC LAuE, KN 7 A MEOSIERERIE, VNEBEEEE ORE) I2h
Sl EbNDY, Lande b, K b7 A MEDSIEERIC, EOBELANO L ONRE T TV
L ERE LW, Lande LEZ OEETIT e, BBNREFREOBREZERT 2O THIL
X, RO FIE CIRARIEEAL IFRFT 52 L bR L 70 D™,

B ORINLE, MEEEZXBT S LI, EREPLRNENI LD TH D, =& xIX Salop #
X, BEBADELMNTRENFESEIC THE# (diffusion) | LT WI & 2T 5%,

' Bork SRREIIENEL WHEFEEARAE] LT 52 LI dH o7 (seee g, E.M Fox &
L.A.Sullivan, Antitrust-Retrospective and Prospective: Where Are We Coming From? Where
Are We Going?, 62 N.Y.U. L. REV. 936, 946-947 (1987)), Z2UIZxf L T Werden I'L, #&FH%E
IZBWT WHEFEA ] EOHFEIT R TIZR VWD, 202 ToOMKELY WHEF ) L5
KT D EIIAREGETIEARWE TS (Werden, supra note 30, at 3),

%2 J.Farrell & M.L.Katz, The Economics of Welfare Standards in Antitrust, at 11 (2006).

M REEEZEH Lo ThniE, HEEEALEIZLY, HEEFMOBREALRZITH Z &N
A[RETH D (Renckens, supra note 25, at 156),

% Heyer, supra note 27, at 49-50.

 R.H.Lande, Wealth Transfers as the Original and Primary Concern of Antitrust: The

Efficiency Interpretation Challenged, 34 HASTINGS L.J. 67, 70 (1982); Kirkwood & Lande,
supra note 28, at 201-206.

® Lande, supra note 35, at 74-77. See also, S.C.Salop, Question: What is the Real and
Proper Antitrust Welfare Standard? Answer: The True Consumer Welfare Standard, 22 LOYOLA
CONSUMER L. REV. 336, 350-351 (2010).

% H.B. THORELLI, THE FEDERAL ANTITRUST POLICY 226-227 (1954); D.C.Bok, Section 7 of the
Clayton Act and the Merging og Law and Economics, 74 HARV. L. REV. 226, 236-237 (1960) ;
H. Hovenkamp, Distributive Justice and the Antitrust Laws, 51 GEO. WASH. L. REV. 1, 24-26
(1982); C.Grandy, Original Intent and the Sherman Antitrust Act: A Re—examination of
the Consumer—Welfare Hypothesis, 53 J. ECON. HISTORY 359-379 (1993). fm#dH. 13

FEEBHORIE L TH L7 LA FAETR (BT — - =T — "=k L DHE) 250
T. DL I BNEEXNZ#HEZ L TCUV5 (Brown Shoe Co. v. United States, 370 U.S. 294,
315-316 (1962)),

L bl INRESEEE ORFEIZ OV T, Kirkwood & Lande, supra note 28, at 207-208 &
EED

% See Heyer, supra note 27, at 43.

%°S.C.Salop, Efficiencies in Merger Cases: Technological ‘Diffusion’ as the Cure for
Short-Run Monopoly Pricing, 27-2 ANTITRUST L. & ECON. REV. 49 (1996). See also,

17



NRMERTE Lo <. THREOBEMNZ T 50 Thiud, mMEAEEDOXHNZERITRNT &
2725,

ZAUZHK LT Farrell & Katz i£, K N7 A MEICE D 2 &0 ) TG0 H ORSHAIC L
X, WAL 2FHIN R R 2560852 LML DY, iz, BUORFMERE, 2%
PEDOFEFEIZ KL > TEZDIBATEET 5L ONREH L WS O H H1E 0>, ZhR Mk I I B4
T T 20 ThIUE, b Z b REMEICIDIFELOZRICA BT 40 THET RN
EHEZBY, ZokHRHEAE L > T, £IC Salop AES, MO HE# 2H->T 114
BFEBEAREMEL | HHUIERORBEAINE L ZIRAET & TIERY) ElTN5DYE

PILED X D12, AT L HEAEAILEORI T, HEIE. a1 #EIC X
28 DOBIROFHMICH V| FEIERNTIX, BEREEIT K D EEE HOHIBEN R OFHIIZAAE LT,
2 EL VI T A MEZ X DGO OMMAIZBN T, HEFEALEN, HHR R H
DA TIOR8 B 722 [E E B O BB R 2 LT 5 DITx LT, MARRIEEIIZEZ HRIC
Pl ORISR L T M TH DY,

(3) HEEHLHT

PLED 39 e R L MR B RA L EOTINITIBN T, T, RO K RiEmnzsh
TWb, ik, EEMEGHBNCERT 2 Y Fatth, BHAYR, HEE LW BREREEROM
AEMZSFICEWT, EELWEARKEZRLI LW O THD, BERNICIE, OYFESE
LU R OMAEER, @Y Fath, BHAYR, HEEHOMAEERAPRFI SN,
OYFth & Hia Y R OBMRIZIB N TIE, IRMEERICH 1D EROIESFRERER S
%™, Besanko & Spulber |%, [EAZD T T, HEZRE A2 FHIACEG L 72 2R 0% 0 FEqh £ 1E
kD, YFESHICRARIZERSE L EE/G L REIEDIAN BT T2 HEZ DL H
AP, FE72 Farrell (X, [AAMHEO T T, FEEMEHEIEEORZBIZB W THBEERFILED =
v MAV NERDDZEIZED YESO AR MR A tE S 72 BRI ST 5 2 &
MNTEDH LT D,

G. L. Roberts & S. C. Salop, Efficiencies in. Dynamic Merger Analysis, 19 WORLD COMPETITION
4 (1996).

1 Farrell & Katz, supra note 33, at 3—4.

1 J Kattan, supranote 28, at 524-525; R.W. Anspach, Monopoly Profit as 0il for the Wheels
of Progress: Steven Salop’ s Technological ‘Diffusion’ Nonsense, 27-3 ANTITRUST L.
& ECON. REV. 17 (1996).

2 Salop, supra note 36, at 349 n.31. Salop IZ LU, HEERFOEREN N HK D KX 2RE
R HMEDGEIZEBWNT, RO AT CE RV SRR T 5 (id at 350), 723,
BEEBROHAENEF L ORZWTHREDGE%, EEE ORI RN EH Ol 22 KE
THE & LT, Werden, supra note 30, at 8 &M,

PR, REMESHGICRIEE 22RO L S NEERH OB TH Y | HEHE
AFRETIIZENORMEABET 2 2 L1272 EHF 2% (Werden, supra note 30, at 8),
" Renckens, supra note 25, at 175; Werden, supra note 30, at 14.

% D. Besanko & D.F. Spulber, Contested Mergers and Equilibrium Antitrust Policy, 9 J. L.
ECON. ORG. 1 (1993). MARRIIEELLN L7256 ORI ANES 2R+ 272012, HERE
JEAEFER R T 5,

1 J.Farrell, Negotiation and Merger Remedies: Some Problems, inF.LEVEQUE & H. SHELANSKI,
MEREGER REMEDIES IN AMERICAN AND EUROPEAN COMPETITION LAW 95 (2003). See also, Farrell
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ZOX I REIROMICB N T, WERB SN TWE0R, BEEREZOLO~DERTH
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TRV EWVWIDTH D, K hT A MEL, OBFRREEZHERN, POQMRELZRLR D1TH
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BEMEZERT L ENTEDETH, TNNETOR M T A MEFEBIZBWT, THHERO A

& Katz, supra note 33, at 27-30.

D, J.Neven & L-H. Roller, Consumer Surplus vs. Welfare Standard in a Political Economy

Model of Merger Control, 23 INT’ L J. INDUS. ORG. 829 (2005).

8 Farrell & Katz, supra note 33, at 16-18.

YoId., at 33. ZO AL TRRFECSKL V] BMFEETDHETD (id).

% Werden, supra note 30, at 13. FOHEIZ [NW—VIEKDOIRETRS; (a guide in the

development of legal rules)|] DNFEMETHET D (id at 5, 7).

°l Heyer, supranote 27, at 41 n.28 (2006); Carlton, supra note 27, at 156; Werden, supra

note 30, at 9. Lande |%, {HEFZHEALEIZ LIVZE T NLT VNRRIEIC R D AlREME 2580 72

b, UNRFEREZORE ] L) EBRICE ST, RV ENEEEETRELETD
(Kirkwood & Lande, supra note 28, at 209).

%2 Salop, supra note 36, at 341, 343. BREAMIIEEREIZ DOV T, RAREHEC X, B
DEDEDARENRRVIGETH>TH ATHBEEPIENRL RV EEIIRD LT 5, LT,

HEEEARKEZLINE, HOE5bEOREMENRITIVUIEE S TR 6 (R LZKBEN

Mk T Ee o ~D - L4 5) (R Cudahy & A. Devlin, Anticompetitive Effect (2010) at 38),

% Farrell & Katz, supra note 33, at 4-8.

% Werden, supra note 30, at 27.
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BHEIZB W TARINT 1982 A KT A > (BNER) 1X, 2O NGERIREEE LT, f
NG E ERENRMEDEE TRV E L%, Z3UiX Posner <° Bork & Who 723k Ik

% Werden, supra note 30, at 27. See also, J.F.Brodley, The Economic Goals of Antitrust:
Efficiency, Consumer Welfare, and Technological Progress, 62 N.Y.U. L. REV. 1020 (1987) ;
J.F.Brodley, Proof of Efficiencies in Mergers and Joint Ventures, 64 ANTITRUST L. J. 575
(1996).

% Heyer, supra note 27, at 38-39.

T Salop, supra note 36, at 344.

BEM A — (R - FAFAEFD TR 7 2 Ok &R 162-163 H (X0 A
. 1971 4F) &M, HIFNTDOWTIX, A.G. Berg, Cost Efficiencies in the Section 7 Calculus:
A Review of the Doctrine, 37 CASE W.RES. L. REV. 218, 236 (1986) %0,

1982 FFEDKFRIEZER BT D FIC FIIL, #h=ME2 DSz o i &% b (an
independent countervailing factor)| & L7=, ZAUE F L — RAT7HEHEOE DO L > TH 5,
U LR BE, SR MEIxF RN OB ESh Th 0 . TN B, FH Eodis (a legally
cognizable defense) | T7Z2u &9 % (FTC, Statement Concerning Horizontal Mergers (1982),
para. 1V),

80 U.S. v. LTV Corp., 1984 WL 21973 (1984).

51 DOJ, Merger Guidelines, para. V.A. [ZhRMEEZZER L ZHTEEFET A EEBETH
LW, ENENGETHZEIINETH L) LT 5, £, HHIICESSFRBREMEL T TELL D
NI TIZERL TR & T 5,
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FTREE Lz, ERIFTERE (S.2160), TRt (H R.4247) 2N EhfdHanizn, K b7 &

2 R. POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 112 (1976); R.BORK, THE ANTITRUST
PARADOX: A POLICY AT WAR WITH ITSELF 125-126 (1993).

¥ EEROBATIZR W T, PEEBURR & FHl S 2 F61 2 £ L7z (B M. Owen, The
Evolution of Clayton 7 Enforcement and the Beginnings of U S. Industrial Policy, 31
ANTITRUST BULL. 409, 410, 421-429 (1986); T.M. Jorde, Coping with the Merger Guidelines
and the Governmen’ s “fix—it—first approach” : A Modest Appeal for More Information,
32 ANTITRUST BULL. 579, 580 (1987)), 7-72 LIAIRFHAIZ, )X kT 2 MY RIC X 2 F oIS
BNT=a /) I A NOEERREL 2o HITHLH O . EBIFIZIS U7z Ao B AE
EOREE (fix-it-first) 23, TOX I RFHME A ERH LI WO MIE S & 5, FEMREME -
BHEPSNTFEFO—D1F, M- a3 2D JVEHEFITHL (103 F.T.C. 374 (1984)), [FIKF
HIOREEESRENCOWTEHEDORFEELZ7< . R.G Harris & L.A.Sullivan, Horizontal
Merger Policy.: Promoting Competition & American Competitiveness, 31 ANTITRUST BULL. 871,
890 (1986) &,

8 60 Minutes with J. Paul McGrath: Interview, 54 ANTITRUST L.J. 131, 141 (1985).

% Renckens, supra note 25, at 166, 172.

% FTC STAFF, ANTICIPATING THE 21ST CENTURY: COMPETITION POLICY IN THE NEW HIGH-TECH,
GLOBAL MARKETPLACE, CHAP.2, at 25.

57 Roundtable Conference with Enforcement Officials, 65 ANTITRUST L. J. 929, 945 (remarks
of R.Pitofsky) (1997). Pitofsky (X, LARTE U 2tk &g R (5% 3Bl ) riklc ks
FARMmEESETE) & L CHEMT A A A LTz (Pitofsky, Global Economy, at 218),
B ZHUIR N T A MEIZBWT, Y2RTN - XA F I AFF LI TV D HODE M T
HD,

% H.M.Baldrige, 7The Administration’ s Legislative Proposal and its Ramifications, 55
ANTITRUST L. J. 29 (1986).
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(2) Areeda & Turner i

UEDXEITHA RTA4 0%, RAFIKECTCHIVHEFEAEXETHN, ML— FA 7R
WX LT, EEREEEZH S TELLEZToTIW, ZOLIRHA RIA U ONBFITHELE.
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A RTA BT DRME~DF KIL, GNEED T1968 T A RT7 A4 ) IZhrE D, 1968
ENARTA0F, AEERX N7 A NFETH -7 Turner @ (4 (Special Economic
Assistant) | &7z Williamson OBHE, WENH 572 1968 FEH A KT 4 %, [HI4Y

WIZHRY . ZhRMEN TIEL/LBEE (a justification)) 2425 L LET, ZhNHA KT
ANCED, EE~DYIDO TOE R TH T,

Z D%, Turner 1%, Areeda & 1980 4EDIE DT, MEMBAMHNICB T DNRMEDEE
FHEZOWTFHELLEERL, ZNREGBET Rb5%EERRTA K7 v 7 (the most complete
guidebook) | LR STV A, Areeda & Tuner (L. M S DOYFEED & HIZIERNRIR
THLZEEMNELT L7, THICBT IHAFRMOLEE L W IBLENL, FREEE
W2 DB Z R L72™, Areeda & Turner 1%, ZhERMDOEEILEEHE (aprima facie case)
WM DIGIEE L THRET 2 L9,

(3) 2010 EH A R4

WHFDOTA BT A 0%, REDEBITIEIZHOWT, 19T ETA RTA b, NRERKE
KEAESHEDZ LN, 20010 T A T4 2B W TH, 2RI SEICB T 25450
BFEEWHIBLEPDOEBEIND, K NT A MEX, WA (internal operational
efficiency) TiE7e< . B4 (competition) I[CIEBEZHRFEORE L HE 2252, K FNT X
MY I HICERET D EHA R4 03B TW5, BN EZIEYSLT5 2 &1
ENERNET DL, 20X REBOBNTH S, BAFORVIMETSHIZEBNT, m%%
WOBETH VIFRNDNETH D,

BARBIIZ, 2010 EHT A R A %, ML YEXHOFESRIBIOA T 47D
222 (enhance the merged firm’ s ability and incentive to compete) | DELEIHRET
LEMRT DD, A RTA B BREORNRE T 20T FRFRFTRE 2 2h# M (cognizable

™ W.J.Kolasky & A. R.Dick, 7he Merger Guidelines and the Integration of Efficiencies into

Antitrust Review of Horizontal Mergers, 71 ANTITRUST L. J. 207, 212-213 (2003). Willamson

X, BT LORERITEHNIC fém IR, A RIA ok, K E 7 A MYRICK

5?14:@#\’5%@%)@%93@3‘5% jﬁﬁ‘é’\é" L FEL Tz (0.E.Williamson, Economies

as an Antitrust Defense, at 34)0

™ DOJ, Merger Guidelines (1968), para. 10.

" Kolasky & Dick, supra note 71, at 216-217.

7 ﬁé%Aﬁ:ﬁ?}F?ﬂaﬁT%ﬂ n’**/\ K OBSHALN —DOWINT 5 &2 5, 2, il
B DFTEEDILREANCH 25101, EE2E L L TN REZfF 5, NEEE %2 5117

THZELIZED, £V ﬂﬂ%é’jfﬁﬁ?%TﬁL%/ﬂﬁﬁ:T% HEEZD,

™ P.AREEDA & D.F.TURNER, 4 ANTITRUST LAW 196-197 (1980). F7=. B A[REM:THI vl FE

P& o R ERIMERR O M A 2D b | Areeda & Turner DR TH » 7= (id at 14-16),

™ DOJ & FTC, Horizontal Merger Guidelines (2010), Sec. 10.
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efficiencies) | & &, OFBINICNFESND Z ENKETHY | Q=ML ThER
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Do
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NHlE T4 B £ (pecuniary) | W3k & ETAL, Bl R™, BpprLic, FHMhox%RE 4
52 EMBROVRT—H LTV,

(4) BEDREELHBREELEEL OBER

2010 FEATA RTA4 %, TERERFTREZR 23] 23, TR T DAk LA 2+ 2%, 19
B FH~OBAEN 72 E 2 M T 2 DI+ B nE R 5 &35, 2 LT IeEEGITRA)
EDFEEND . ZOBOMNGIL, REMEN VG EOTHHERLTH D,

Holt, [EEEESNRVGEOTERI) LR MNEL LT, [E¥ESaOTE
WLy & o, REEEORHEICONT, —EDOFMEE H 25, & DITIE, BaEIC
BT LA OB EICONT, OBEJEBBILIIMIOW T, ENRBEAFNTFET D
IKHELL EDAMRE AT D ATRE Z R 2 DITxt LT, QR AHTICO WTiX, ¥R ART
DORMELL EOMEAT T D AIRENERFTT 5 Z LI L OER BB RINTNDY,

MRS RTO SRR & DRI, B RIEE L W EEEAREOE SR 525, 1H
B F VLR L IRARRIFIEORIIIZ BN T, EERRAO 2L, Hikias LTOFHAMETS
ST, WERBIEAIEED 5 AT IEELZ FiRT DmEIE, iKW H—0ZHIERET5 2
LICEOAHNESLTHY , IOBEEDA L X a—RNRRMEDOSFHCET 5 & FET 5,
UK U CRARRIEEAY FIET D& 13, BERELFHT 572 OIITFmE=R O E M5
MHERHY, FEFEEEDOA A Ea—ICL> THEOHRENEZMVED L DOBEBIZOVWT,
SR AR R L CE 2T,

" FTC STAFF, supranote 67, at 32-35; F.R.Warren—Boulton, Merger Policy and Enforcement
at the Antitrust Division. The Economist’ s View, 54 ANTITRUST L. J. 109, 111-114 (1985).
™ See e. g, U.S. v. Rockford Memorial Corp., 717 F.Supp. 1251, 1289 (1989).

® See e.g , S.BISHOP & M. WALKER, THE ECONOMICS OF EC COMPETITION LAW 62 (2009).

" Heyer, supra note 27, at 47. See generally, T.0.Barnett, Substantial Lessening of
Competition: The Section 7 Standard, 2 COLUM. BUS. L. REV. 293 (2005); I.K.Gotts &
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BT, FISEIIC, RERRERIE S L0 BAHIBRIR & 0BT & 2 WGaIZiE, BEiigMT
BRI EZEZE/TIHEN DD ETDH%, Z0L I RGE~DOF KX, 4 TR EBU ERE
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(6) THEFHH
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D.E.Hemli, Just the Facts: THE Role of Customer and Economic Evidence in M & A Analysis,
13 GEO. MASON L. REV. 1217 (2006).

80 J.Baker & C. Shapiro, Reinvigorating Horizontal Merger Enforcement, inR.PITOFSKY, HOW
THE CHICAGO SCHOOL OVERSHOT THE MARK: THE EFFECT OF CONSERVATIVE ECONOMIC ANALYSIS ON
U.S. ANTITRUST 235, 256 (2008).

81 G. J.Werden, A Robust Test for Consumer Welfare Enhancing Mergers among Sellers of
Differentiated Products, 44 J. INDUS. ECON. 409 (1996).

8 D0J & FTC, Horizontal Merger Guidelines (2010), Sec.10 n. 15.

8 DOJ & FTC, Horizontal Merger Guidelines (2010), Sec.10 n. 14.

8 G. J. Werden, An Economic Perspective on the Analysis of Merger Efficiencies, 11
ANTITRUST 12, 14 (1997); Werden, supra note 30, at 12.

% Kolasky & Dick, supra note 71, at 230.

8 J.Baker, Competition Policy as a Political Bargain, 73 ANTITRUST L. J. 483, 521 (2006).
8 FTC v. H.]J.Heinz, 246 F.3d 708 (2001), at 720.
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