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HESY 72 & 2 OEBEERE REWR EOMRICESWCHIB S s XEETH 5,
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ThHELEZD, TOXIBRBLEDLTIUL, *PHE OSMEBEE Z 3T 2 R FHUA]
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I. [EOPE

SHETETOIKRE RAED ZEHR - ZEERRERER T L ORE =25 ik g
WiE (LT, 2 b & L CEERERERE & ES) 2@ LT, P TiThbiiTnd
KA EE DA FEEEICE S RELZ T D L5 12> TnD, LY bIFIEHFE T, ICSID
K> UNCITRAL DEHRANZGE - 7z E B T A fA0E OB EF 0 — HRICBE 32 2 &
e & T o E =EZEMMETR (LLT. EBRREMER) 2% < OEBRKRE RE R E 03
25E9 o THY, HEFIFHFH TL VDI RESIND LI IZR>TND,

29 LIt HEREREREIC L D2 TREME - HEFBHORE - (It cLrL, &E
ZANENC X DI 72 B - TTBEE B 2055 Z L1220 Tl oBar R T 5 X
INZHRo TS, BEDET I HMIKICIT DR REECGE O oo @ # frigls L O
THE BN REIEENICE L, TN EHEER & L TRERDEFEREMEIZH LT
TG, N OHEN S o X6 ERRRERE OB ORI S i1, AHESBERERE D=0
DOBIH « ATBHEE & D VITNERTE R, 200 OH T 5 EREIC» D 5T, HhEEKIZE
DL ELEZMDIND Z L7200 iy, TOTDICHERE LTE D Lo A - BREEIRED
TODENBEOFEMPG T ONDZ LIZRD, LWIDITTHD, ZH LEEREREE A
ME - BREEZR E OIS BN B A L OFFEEZ I b 0NE, EEEEEEZDSDRE g
HDO—2 Lo TND

EZATINE FROMBEIL, EMFRRENBROFEREE 2T T3 < SR8m0
HeELNAEBIZOWTHAEL I B,

EZ I EIC & 2 A& R I SEERE EOBIEITRAPL I, BELH-T2LEX D56
21, YRGEET AR S EERMZBL L, BHEORIEAZRD D, TOREIC, KR L
il U ChERZAAHFENER T X 5 581213, RENRFRIOE LR EDVnb
DMEHE (EREE BROKRELE SN TWAHIEICHED 2 H#E, EAGENTIEH D LD
O, WHIZESRWIRY | EEME - BEOMELAE TRV IR, & bITIEeR - wah)
FRIFE R L, @E CTHIUTENERLENITERK L, BEElbIL) 2 X572, Wb bHxt
PUHEBICIRA D 2 &b 52,

29 LIl E N 7R SN DRI DWW CiE, SR ENEIT L GEIETAZILL TN D 2

! See, for example, T. Treves et al (eds.), Foreign Investment, International Law and Common Concerns
(2014); K. Miles, The Origins of International Law: Empire, Environment and the Safeguarding of Capital
(2013); S. Di Benedetto, International Investment Law and the Environment (2013); J.E. Vifuales, Foreign
Investment and the Environment in International Law (2012); P.-M. Dupuy et al. (eds.), Human Rights in
International Investment Arbitration, (2009); The International Bureau of the Permanent Court of
Arbitration, International Investments and Protection of the Environment (2001).
PR TIE, ATE OWEHE 250, MEOBEEITAETICKTT 28 2R BICEZSHF L
H—htEE L [xthifE) SR Z & B D, See M. Virally, “Panorama du droit international
contemporain,” Recueil des cours a I’Académie de droit international de La Haye, tome 183 (1983), pp.
217-220.
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SIS KA TR, DV BEMELIE A T2 WIEBIERRFISR T 5 0 HER LR
FTOMEMR P2 IZE U BTV D28, WIHIZ LT ORI EN —EDEMED T C1rff
ENDHRYEBELEELRLOL LTHREND ZLICOWNTIE, KL ARBEN TN, £
DIz, B 2 FEEEEIRE T E ORKIE D, M HERIEIC K 200 5 20 FERREET 2 % R 3
ELTENICRTT 2R 2 KD 2 P CYMITHHNEE RO EIEE 2 #5079 5 L 5 72 HE
Bl oA, —IRAENT S M TR EIC R L, Y@ 2 piE & L CES b o
& ERT D2 ENEERE EFRETH D,

L L ZoxtfiiE & U o EBERE R S E X O E S ATREMEIC W T, ERRRE
fip#k & OBIR TITR D D3RR, BEE 720 9%, T7obb, XPihE s L COERRE Lo
EXMEE, WERPHILAL UCEE LZEBRERE RO THOEBATMETHY . 205
BB EFOFERITETOND Z L D00, EWHMETH D,

ZORBEIX, RIS EVERINDZEN RS bDD, AFX vl kb7 RUkER
PEWRE (HFCS) DAEPEMRGEIZEE T 2 iiBidEE 20 < o TKRERZED R L7z NAFTA % 11
B S EHBEREMIRICBN T, A ¥ aBUD S5 B E 2 KEIZ L 5 NAFTA EX
ICHT DB THDE EDTREEZIT72Z LIk, EROBELELT 5 EEMICEE
R LT ot, LV, AMETIZER - OFEBRICESE NS L, B 3tk
E 3 N EBINEIC EBS B MR IS S 21T, SR & L CHEHINTE B2 BV TR
BN ZEbH Y, MOBELRETSNE X IZho TIN5,

T ZTAR T, A% 2 HFCS AP E ST 2 3 Fo Mk igl L (1), [
BRI PRI 1T Dt i E & L COIES L OBEF ~O R HLrTREME & Rk T 2 L CTEET
NEFEREAMRF L2 BT (D), 23S PR 2 HERIEIC G5 & &bl BIAMNIE DR
EIWZLDRIGICONWTIwR D Z & E Lz (IV),

B, R TBUREBEIC I 2 e i i O iR —E B SO O IS I IR S L xiht
FEFEL OO IE Y VEARML & il FERORKREIC B+ 5 — B8 —) [EBIESSHEE S 107 & (2008 4F) 204-237
H,
* See, J. Crawford, The International Law Commission's Articles on State Responsibility: Introduction,
Text and Commentaries (2002), pp. 47-56, 281-301.
> [T D BRI AE A D AAF PSRN 3D < R EE RO 1R & OB THAE LT3,
ZOHEIIIHREFIIA GEBICEHEFRICKFA, BT EFEEL2GL R TET, KH
DIZHIREITH E S D 253700272 2 Lonh, EZRITHT DRHUE & L TOES DT
ATREME & WD BEITAE Ule o 7o, ZHUSK L TA B Tld, EREREREDEICK T HHEIZD
WT, REZFHA OO EBRRE hE TR 4@ U TEBEA R R 21TV, 2 ERNICRD L 2 L
IMTEDHLINTRo>TVDHIEDIZ, WEFRITK L TEORENTH T 2 RHFE S L TOESML
FiRL D DML &R TNEDITTHD,
% M. Paparinskis, “Investment Arbitration and the Law of Countermeasures,” British Year Book of
International Law, vol. 79 (2009), pp. 317-351; K. Parlett, The Individual in International Legal System
(2011), pp. 114-119; J. Kurtz, “Paradoxical Application of the ILC Articles on State Responsibility in
Investor-State Arbitration,” International and Comparative Law Quarterly, vol. 25 (2010), pp. 185-187.
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M. A3 = HFCS FfBiHy & S

1. FFOBE

AIETY U R L T2 A% aERE (HiERE) OXETSG~OSAHKIRZ D <
STHALTWE AR a3 LKEE OHFITE DG EZ AT 5, ﬁme%v:%@%wxﬁ
MG~OBEAED O PRTEIVHEEZHT TV ODEEIZWED I ERTETITN,
Zo Ll ARy aikE OIS EILKABHE %%EQH<MWMJ*TEMmmﬂBL
Section A: Mexico and the United States) (Z3/ 92 & L. [FIEEDHE OKE TG ~OE A%
FTTWDEERTDHETIIRo T, AF T IARHFOMRIZMA T T NAFTA 5 20 ZIZHES
AP SF NV OFREEKEIZR L TEF Lo, KEIZZNIZE T, 7SR Y X hOik
ExEATORMIN> T,

29 LRI, A% 2032001 FICHFEHE AR E 52 6 oSO H BB K OE L
ALY 7 RY 7 OIRGEXROFRIBEIZT L TE72IZ 20% DN ERL (excise tax) Z ik
ZEERE L, AXTaENTIE, Y7 R RY 7 HEWHEE LTHFCS ARES =T
EHIELCWEEZATHM, ABBIEEOFEMBZ Oy = TIXc K& <MihT 52
LEhol,

WIRFA F 2 3(2I61F % HFCS OAEPEMRGEITARERZENMZITMEMIIT-> TR, 20729
CARBUEE T REIC L RECE AN ELT 3 6D Th o, 207, KEMXE
SHMNFILFILNAFTA F 11 EE 27 > a VAICED b NERABEEZICER LTV
ELT, [AEZvayBICtWEEREME (ICSID Additional Facility) (Zf13E, fh#E Ttz
Blth L=, AMMETHEOVWTNIZENTH, A% IR E 2 KEAREICL D
NAFTA 5 7 3 L O 20 EOELIIK T HRPHEE & LTESTHY, £9 ThHU i
KEDOEEFR T 2L NTNTH O AR EICONWTRFE 2RO D Z LT TE RV EDH
I fEitd L7z,

SHOMEEIWNIL, FHRCB N TTINTR L AF Y aOELEROREELM IO,
N—1} (Archer Daniel Midland and Tale & Lyle v. Mexico®, UL F ADM ) TlIAF T anE
iR L7 KEAREO NAFTA JERICKT HxtbilE & L CTIEY Th H5AI100E, HERITERR

T IRB YRR OV TIERE D GATT 4 3 SIS < WIERAFBEOER % FiE L WTO #44L
BFFICMHFEL, AF T a0 GATT #ER D BE S 41TV 5, See Panel Report, Mexico—Tax Measures
on Soft Drinks and Other Beverages, WT/DS308/R, 7 October 2005; Appellate Body Report, Mexico—Tax
Measures on Soft Drinks and Other Beverages, WT/DS308/AB/R, 6 March 2006.
¥ ICSID Case No. ARB(AF)/04/05, Award, 21 November 2007. AH[IHE, A 3 =T X 5 et
KENZ 32 IE S 2 PUiiE Ch 2 72 HIXH N N7 D KEREHZ OFEREBO L Z LT TE L L
LR HH, ARRREIC OV TIEZE b b A XV aOENWIEEELRET LI L2 AL
TLHLLDOThHoTe@BOOLND Z L, FLWTIUZ L THHEHEEMF L2 L Tniene L, £
H B EY kP E 13RO bivZen & L7e, Ibid., paras. 149-157.
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BB FRUC L > THRERERBF OBERICE S RIF L RO D Z LIXTE RV L
720 T HUTKE L THhod 2 4 (Corn Product International v. Mexico® (LA T CPI =) 35 X O Cargill,
Incorporation v. Mexico'® (LA, Cargill #{4)) Ti, #12, 7= & 2 KEICKT D xbpifiE &
LTESRHDThHoE LTH, BEZOFHERIZZNIZE > THM L DOEELZ TRV
L7z,

2. AT 2 HFCS Bl & Fh ECEIWr s 36 1 2 kT E O FLip ~D xf i

JIRKBOHITND L DT, MPUEFEITAT L GEEITAEZIL LIZEICR L TOHREY 2
HOLBOHIL, b L b YRENZOMOEICH L TH D BHEICKT 251, M
E & DORIRTIEL, U E IR 2 T EITEET A ICESCEEBETLEZA D 2 L1222 b, st
HEOESHETZ L ZHHEMNRLOTHY | Iz FHE=F] (6 L TIxtbihE &
LCOESMEERPL LSRN EVWI DT THDH, AF > ab ZOFAIA KIZG bR 1208,
AUETITIZO [F=5] CEEENEENDNENEEN, BEENOMN L 15 =%
SIERRO LN E EIR U, FAUCH L THY AR, HEREPRICBWTEEZRIZA D
H & OMEBIEHER] (individual rights) 28 L TWHDTH Y, 9 LM OHEEE & LTA
ENRT 2 5P E & OBRTIX T8 =% RO bDEFRLE,

Z 9 L7z FERICK L, ADM FEhEHIWTIE, NAFTA 25 11 Bk 7 3 v AIZEES < HEM
REITH < EFTHRHNEMICB T 2MHEMBB Z2RET DT ET. ZOERICHES BELAK
FICIEBIR T D AERICB W TAE L DICBE /e & L2, DT NAFTA 55 11 I3 RE
FIZH DO & BN - THEBEREEMNEICTF 2. B OIS TR 2RO D 2 L& AHE
ELTWDHOD, FiUuidh< £ TEEEIET L5RE (ERZTLOBEKIZBET 2HEFR)
EREBRICPIERDZ L L LD THY , WEFRNH L OFERAMER OMRE & T DREIC
%32 A O A KD DR ZRDTZH DO TR, NAFTA % 11 #ix, H< T CEHFEE
EOBRIZET 2 —RIEBRIEC T 2 RERNEEZ R T 2 b DO TH Y | Uik —RERRE & 135
fEAST U 7= BB R IS BT B AERI 2B E 2 B T 2 b O TR, W biFThdY, 2ok
DIRNEGIND T D &L FHROJRK & S o FETEENR FAT 203 EEEENI T 2 Y 22 kU

? 1CSID Case No. ARB(AF)/04/01, Decision on Responsibility, 15 January 2008.
19" 1CSID Case No. ARB(AF)/05/02, Award, 18 September 2009.
WOEFEEARA O 49 S 4 THK V5 TH,  See Crawford, supra note 4, p. 285.
2 ADM case, supra note 8, para. 178.
Y Ibid., paras. 173, 178-179.
'* ADM case, supra note 8, paras. 117-118. ADM /- EHIWTE £ 7-. NAFTA 5 11 B AN HLHEE (12
AILERLTWRNI &, MPHEICET 2RINEIFEESE T, —RIENG S Z4T5
E DN E & o 7=, Ibid., paras. 119-121. 7235 NAFTA |3 [EZ By S T-i5i &2 T O 7255 20 (TR
T NAFTA OFREFGE T % O < D BT D23 tHiE O T2 il & L TR L, k72T
ERRBD LN DGOV TH PRI LWHIRZFRE L TS, o &b 2O RIE3 o
NOMEHIETIZ BN T LB E SN2 o T,
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ETHLOTHIUL, £bZHEEENTOARENCWDIINRER U CTITHET 2 56 KHE R K317
TELZRV, 29 ThDHU L, FERITZEARREL WD 2 &5,

ZD X 57 ADM FHPEROR LW, 2 Ak E LT —/R L7 E A NAFTA
11 BOXEIZHN-72bDOTHL®H D, NAFTA IFHEEZFEO THEF) ISR LTV ARELA
TDHDD, LI O ITEINMEMECERNECHFT~O HFF MR & TENE LOWER] OEERAY
RIEIZRED 26D THL ZERWALNTHY . ZRUIMIBN T, HEZAED 1585
ELTTRIET REFFERZ RT L VIHIBESY 2 LT D,

)7 ¢, EEREMETRE2EO-RE 7> a B (1116 %&) TiE REFRITMETE
ITHOZEMTED] LRELTEY, ZUNKRER L OBR THEMFEICHET 2 B2 KE
ZANFEICEHEICRT DO TH Y | ZO R TEREZN FHIENZ AT 5 Z LIZ20VTIL ADM
HAEEIE G, FNEBOD, L LAFT 3 L A5PHEILZ O EEME~OFEIC
B9~ % FAr RN L E DA ROV X EEEE O EEGERMETH D 2 & b XRIiE bl %
HNIDHLDOTIERNDOTHY, FEVTHICLTH A F v IEAMAFEEERZ LT TV 5
b TIERVWELE, BEHEAIZRESh W e LY,

ZD X 57 ADM FAPEREIW A R I SIGE, S, BERO S IKMPE~DRFITH T
% EFEE O HIRE I BT DI IR T 2 b O TIEd 5, S CHIREREN. BIE
RO IRMPECK L T T BELRAE L, HZEERDO7ZZHIZ (on behalf of) {71
SINHHDOTIEH VR L, LALENISH ETEHEEBTOHENTH L7012, EFRIX
ZOATHEDZIFIZ OV THOHBI L, BN THELZEDO LIS T 520 HHATH
Dl R RSO ONTNDHEZATH D, L LZ ) LIASHIREREDEZ
PERE S SN IEBEMEICESLS 74 7 v a v b LTCOMEERI>Z Eb T, DLITfifiish
5L ATHD, THITEBE EOHEFEEO ERIZTEHEZRICRONS & 58808 %
)T o T-RERIT, EAIREICHE S R E BRI ST 2 - OIC 0 E & S iEriE
FHCT X220, ZREBEANERGEREZITH 2 L2 e T 5 EHEREMETREZ EDi-
NAFTA [ZDOWT b 2 365HERF L BEFIC L D MEAMTEIXEZR OFE RHEAROLAIZATEE T 212
BERNSDELETLHDIE, 747 vail747varyzBHRLHOTHY ., e LT
ONHESHELTH, EZETOZEORYMEELED L ENTEDLNIZONTUTEMOR
WoHsHrEZATHAD,

" Ibid., para. 179.
1O [EBRIEZ BAD 2006 AEICEHR LT TOMSRIRE) 1CBI 2 0HERE 19 S c HIX [HLA2A
5 ENBHEICK L TH LN GEEHEL | AR ERE R E LT HET I ST L)
ELTWS, LaLIniEREoEs (S Sn5%T)) R4 eB0 ., Mz LzERREED
L LTTERLS, BRICKHT HITEHBHOHL WX THLNEE L LTEDTWVDICHEE D,
See Report of the International Law Commission 2006 (Fifty-eighth session), UN Doc. General Assembly
Official Records, Sixty-first session, Supplement No. 10 (A/61/10), pp. 94-100.
TR NEEEAT TAARRIRERECRET 5 TR ] ORI ALRIEFEMRES 32 % (1982
) 959-1003 H,
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ADM FRAPFEIBTIZHE < oD 2 R DRI L . NAFTA 1T HIZ FHenutER| 720 Tidle <,
FEFIZEA OERAFER RO TN D & DY 2R L TW5H 25, Z4uid ADM HWrdsRsd
AP U 5 AL 200 B ORI ) 2 BRI T 5 X 5 1B b s, #ilx1E CPT H{f:fh
FHIWT IR EIZ, NAFTA I3 EFIC %@KE&i%@@xbk%%%%ﬂ%ﬁ@bfwét
Lzl))ﬁfﬁ"f) ZENTEPS FRLANOMIRIL TEKIZK T 5 (counterintuitive) | & D T 5
LEERT 57,

Z 9 L7z ADM FPECHIM A R Ue TROEERY 7R ) ffama X2 HARHLE LT CPI F{fif
FHIBT T NAFTA 5 11 2O BRITKILT 5, [FPHEIBNE. NAFTA 55 11 O BITREFR LA
EEznBtdsZ Lichd LML, KEEMRFICET 2BEIEL NAFTA fifIE O
) LIcBENEMRT 2D THD LIERT 57 LaL, NAFTA 2B 11 =D IR H LT-HE
FIRFE & L COREEREZONHECH D & T 2BAIMT RSN TIE 5T, NAFTA 234
BRICHEA OFEEIHERETHELTNDE Z L2 FSICHIETE TV D LIS 27220,

F 72 Cargill FHAPEEIWIX. NAFTA 5 11 BIZE S EREBEEMEOYFEILIH £ THR
EXZBATHY, HERITE LA THEFRELEITT OO TH-T, AL THNLD
DL LTHEHWZ2EL 2 ENTESNTND Z EEMFTT Y, UL, ZANREEESR
DEA O FEMEN Z 1 ET Dt a2 H < ONTHONT, SRR RTHZ LN T
ETUTW2RRW, B2 5 < T D WHIEIE, W E BRI KT 2B &2 BE 0 EIRIIER L,
HEZHT2Hb0E LTHDLIZERTEINTODLL L, KEORIL L 72 5 ERAORHEICRE
DOERIRIIEERICEBERBET 2D LHRTRETHLHEEZTVWDIOTHAH, L
DU, wERICEET D FHEMIHER] B 2 WVIZFRMEIEL, 09 L b YR 5 W IXifERZ AT 54
DEA O FERHENZ LRIZTET D HOTIEAR, FEEREREDEICBWO TEREFITHE
D HNDIFHEIL S < £ CTEBRMETH 28 U CTRENF ORI ERD 2D OHENTH Y |
ZIE BRI RE F D E B E R HE T E I & o TREA OREIMHER 2 AT 2 050 L 13BN
HDHDHHEDTHD?, TOMRT, EEREMEICE D 2 TR D B EREICBE T 2 & E
FEOFRAHERN Z 5| & 19 CPL FR P & OF Cargill FAFRECHIBTIIW T4 i 2 So
D LB K2 o TV D EF D E 2 25720, WL, ADM FAHHECHIBNIZFE D
B DIHEE ORI IS T 28 & LT3R b o THLELTH, BT LLEER
D RREIHER 2 FEMAIZIEHE ST D b O T\, RIS IS R HE O E 21 2 B 1

18

CPI case, supra note 9, para. 167.

% Ibid., para. 169.

%% Ibid., paras. 161-162.

21 Cargill case, supra note10, paras. 424-4266.

2 2 b ZIZEBEWEPEESAE. MO IEE DS O EIC Ko TRIES NG A, SO ITA
F T2 D RN DO BIRE RS % 3K 6O T E BRI RCHIFT SRR 2.2 2 & 23R &’D“Cl/\é 23 (292 57) .
TG REIMAET AT O RARHER RSN K> THRES N TV L 720 TiE R, H ETHE
[E| D721 (on behalf of the flag State of the vessel) 72 415 & D & IFL TV 5 ([AS5: 2 1H) . See, M.H.
Nordquist, Sh. Rosenne and L.B. Sohn, United Nations Convention on the Law of the Sea 1982, vol. V
(1989), pp. 67-71.

6



AL TWDHE LT, 9 LIEEHRINA EFORBMKITIREL TWDZ b, £
O LIl ZaiE s LT, bl DEENEEICESW CEEGSROBREZFREFATICE
ROHERFADNINOND L NI b HV IDBLEIATHDLY, £ ) LI 2GBET 57
DIZIE, RXEDOXER AL 2o, X0 EmAICEREZFICE A OFZERHERN NG 2 b
TWD Z & ZEMANCSFFT 2RI N R EINRTUIR RN THA 9,

. HHEESIEICRT S =) MoER & ERREREREICRIT ORER

1. ki@ & OBRICRBIT S [HE=F) hoER:

A %3 3 HFCS BB E 2 6O < % 3FOMEHIWIL, difi@Eox i et G E S d

(= AW AL | RE R EA ORKIHER 2 KR ERER EICRB VT
AHNTWNDMNIRDTZ, 9 LTERISITYFEOFRICAILZ D TH o7& iTn &, £
b bR PUEE & OBIFRIZISIT 255 =38 MW BLUE 2 58 AT [EAT 72 AR HIER DAIFAEIC
RDODHLZEDZYTHLONZOWVWTIIHR L TBLERHAH, MEOESNH ET
—REERE EOXHTE & ORRICE T 2 REROE —FL AT H DU T OHr 2
TET DML A TR FHEE R RO G2 T 53, 2D 1T NAFTA & 2 W IZEER
BREHE - RICROONLFHEEZZEL THBTRXE LD TH LD TH D,

A HRIC, JPHEEOESELZE =F I L THIt LRV E S I 5LAICEEI L TWY
LD, MOEZFPEES M & OMAL LIZEBEFARTH Y | EERE L THAEIZMN L
TWBLLE, ATEET A% L TR W RS HUEE 2 2 BT _RE BB TR0, ok
H, ZOXDRAAEFERNBE HEEOREEMTET L CGEETAZIL L EEIIH L TO
HFEE & L TIES LI D) IZEDSHHEE OFH =FHIEFHFEOFRBIZ, A¥T =
HFCS Bl E FCRilbn /- X 2722, KEICXT 2BRICEBWTERERD 15 =% %
BOLZENTEDLNENEWVI EITIEE 525D THRY, ZZ Tt Tnbdo
X, TLZEHEE LV I ERFICE > THEODWTWAER EZOERIZOWT, XFHiH
EOWEHLE, KTH5ZENTELEINENTHDLIZDTHD,

ZORIE, ek, MPHEFEIIR L ONAARTIE, EFREZDOEREOBRIZOE, KD
L9 RRENP VDT OFEE SN TEX Ll exEBE 25 L HERMEREELZZATWS,
Thebb, EHEEE EOSHPHESIE L, BEFEML LIZEETAORTICON T, TOER
LR TEBET L 2ZHA L 2TNE 26720 E 0 ) Wb D TIEFEAR)E (communal

2 Alexander Orakhekashvili, “Substantive Applicable Law, ConsensualJudicial Jurisdiction, and the
Public interest in International Law,” Japanese Yearbook of International Law, vol. 55 (2012), pp. 47-48.
* See, supra note 11.
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solidarity) | #l&TH 5, Z OIFERIGERE ST, MPHFERHEORNH L Shba—nay
ASHEZ IS 1T DA E O FEER O T, BENRICTRERGF L EZRVWGAIC, B

T SR & SNARETAICEBRL TOWARNWZEDOREOMELZZEMZH 5 WITINET S Z
ETHEITH T D Z EICHT A S bR E LTI RSN L O TH B, T 0k, [HFEE
HlT s O g, FHEEZRKSI~DREM., & L TEREZROBA~ L RE S LET D
LIt AN, —EHOERITEFEERIESRICE L OSWTEF & L TOELA2ES L THH ~
FHLOLTHBSARIEESND Z L, Fl&mERYTHILDEEX DN TERY,

SHTIEZOL D RREP EENOBMSIND Z &ITRVb00, flzxid"v=y  (D.
Bowett) 23MEHT 2 L 912, B HIX 5 EHEIICEED Y O WA FEROEENHUHTE O
RHEERDZLEFLEE LWV HOTIERW OO, UL LEFEMCIE, EIEiT#+ 2 EFEIT
HIGEFTAEOEREZFARINIHNR L AR L TEZOTHY | £ OLAICIZENLIE
RPME—FIH TR R ChH DD Th D, EEDOEIETRAICEE L OEEZR R 218
OATEAZEC D L9 R EHAD Z Lk, FHEN L BN D), L0 ORBUEIZENT
LI HESNEBETH D L O ICBbNDY, VT ¢ ) FESREEAEHE S, [SE
MNCEE EORBER LS E LT, AREENIZS D5NEANDOMED TR DWW TE DR
EOITAIZH Z o bR TR bl b ) 2 LT bievy, BIEIESNE A 2 A REB
INOBERZZATEDN HRE L TWD, YiSEANBH OREBINFOE 5 LIIFENII) L T
EONTABRRIEN SEEL TV DS DT TIERV] LTS,

FATIZBW T, 2O T—RHI T o > 7o AR BRI SRANER T 5 K 5 RANE AN DM E
X DB HIEITS H CTILCE ARV IEZ OGN L DI TWnED, LML ETHK
BKEFETIEED S 2HEE LB LN TWD, BIZIEET ~T L KERMEE NEFHICEE L
TKRENZA 7V EROEFEDOWHRE « 22 EEICE D 20 ERET LTz,

DX, RPUEESIEILZ OEYEE X X DimELO—2 & LI RRRETT LS K
WL, MIREEFEZOEREEZ KL LTHY, Y%ERS BEOEBEERMLOAHL LT
H OISR (ENEICE > TRESNDIHEFIORELED) 2ZRTREZLEZTO
FIEBBIZEA TV, 9 THDETHIE, EEEEMEICE O CEEEICK 5 5
EELTOEYHICELL T, ZNEZALITITHIL LAV D EBEZNFIRL O D7D

> A.E. Hindmarsh, Force in Peace: Force Short of War in International Relations (1933), pp. 46-47.
*® Giovanni da Legnano, De Bello: Tractatus de Represallis et de Duello (1360), reprinted as The Classics
of International Law, No. 8 (1917), pp. 307-308.
7 See Gérard de Rayneval, Instituttion du droit de la nature et des gens (2¢me ed., 1803), livre II, chapitre
XTI, §4. Cf. Pasqual Fioré, Nouveau droit international public suivant les besoins de la civilization modern
(traduit de I’Italien par Pradier-Fodér¢), tome 2 (1869), pp. 222-223, 226.
* D. Bowett, “Economic Coercion and Reprisals by States,” Virginia Journal of International Law, vol. 13
(1972), p. 10.
¥ See Sardino v. Federal Reserve Bank of New York, 361 F.2d 106 (1966), 22 April 1966,
0 FEITITA T BB PE DO RAE IR 2 DI E 77, See, O. Schachter, "International Law in
the Hostage Crisis: Implication for Future Cases," Warren Christopher et al., American Hostages in Iran:
The Conduct of A Crisis (1985), pp. 325-373.
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2. 29 L7c kiR 2 EEREERE W EICE S REBICEAT AR TR ESNDL Z & %
XFEFT DRI D B2 T 5720,
Z D XD BRI B ARE ﬂ#éﬁ#%%&@%%"fé&%%@%i%é%%zéi
TECEEADIE, WEFIIH < E THOEOBRERZ ThHE - L a4t LTRES 525
NTWD, EWIHIRTHD, EERERERTICOVTHHLE DB, —KIC [TREZONRE)
EERSNDZOPEBITHLN, LrLENT TREF] —RICH L THEx bR
TR, EREERERBEICBW TS T, I5MUECERS 5 W ThE] Tho
BEENTOREORGE L SN TNDE, AL, BEFEEFICOVTL, £ OEERERE
W E TITAROE & OB REES (genuine connection) % ZRE3, HUIKHIE ORIHEIES I
EONWTHRVENTWDHZ EARHEL LTEY ., TORTEREMICH ﬁﬁuﬂmﬁﬁ%ﬁﬁ
HEEFEMEESNDHER LD 227, LL, £HTh-oTh, THITEEZMDTIC
SEEZFERHETDLI L EZMHOERBERL TN ZLERTHLOTEE-2L< 2L, LA
PR AR A U CH —EOREFIZ L 54 X0 172 BB G R#E D EOF A %2 PR
DAMARIEITER L TV D Z L ICERLRATER SRV, ZoX2IC/hE bR, H
BRI ORE W E 13T L AEFEE & O ILRRIEE AR E L TREINTND LB b,
Yk OfEmE (ERRERERHEICESREOER) Z2FRLANDL L, £ OHEMRE
(KENCHKT B PHEEODE L L TOFR#EOEIE) 265ET 52 1%, wENIC—E LA
WEBLFEWNI D, £ ThD720IE, RENZKT 5 HUHEE & ORI T 25 = F M1 &
Q%meghét 2iF, BEFICHEZONDEERZONED D VITREICB VT, A
[ & DI [F AR BELIDEIRHLDOTHDZ ERRBD LR TIUT RS20,

2. EEREERER TR 2 BEROEEEEI 5N

(1) EFRBERE T ICIIT 2 BEFRICER OHEFR| DT 5

(a) EBBEEFH#ER TS G FEOMER OEME

EBREEREREICE S REIC X, Zhd [BREFZOWER]] LR 5020 TIEL,
FHICBWTORBAMB I TRY, - THEZOHEFM] 2HET2H00FTHLE
DHEFNDOMEBFIZHOWTIIF WD DD, T O OFIIME, LITo 3FEICKBIT 52 &3 T
ERAR

—1Z, EEERERERENED HIR#E - FFBITL - X MNEEZMOMERZE L LT
EHOHNTND & L, EEERE MR THIRE FIEEEZHELUAE D 55RIZOW TR

B R TERER - BRI N (- ) TEBEE R E—HRIC L 2 B
] (2010 4F) 19-29 H,
2 B, #ifE TFI2E75 78 ——Plama Consortium Ltd. (Cyprus) v. Bulgaria] /NF& < JII& 5L (9)
[ — e i EEGIIZE] (2013 4) 155-169 H,
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KRB EMG L CWD ET DG TH D (IREMIMEFIFL (derivative rights theory)) . &<
FCEENRERMEIIBEFORENET 500, BENLHERICOWTREFICWDIE
TR - IRAERZRGERME (BF) BEXLN TV AICEIR2WETrbIFThs, ZDX)
7RG TIUE, EESERE M TR A B U R E RO RIT. FOFEEIZB O TIAREIC
K DRI A7 H 3 BRI 2255 R ORERRIC B W CTREBNEICE S Tt & LTRD B
NizbDEE 952812785, ADM FEMEHIBMERIL L 72 D1d, EXICZ OB TH D,

AT, ERRBEEREREIC L o TIEREZAE L FEZR L ORICEBREICES < FEERN 72
ERREARESND & L, EEEEMEITE O LI BEEZORBHIHERN 2R 572012
TN, MAOEBEM TR Ch D & T 535 Th D (FERIERHMER]F (substantive direct
theory)) ¥ T & 5 e RN BT AUE, EEREE M E T 2 U7 3R 1T E F O FZIRMHE
FOFEEZRT O THY , RENZ X DI HIRGE L TN, ZORED T DITFRNIET
Lz, FEERCEA O (suigeneris) Fhel 9 Z L2778 s, CPIH{fhEHIWTE L O Cargill
A ECHB AMEIL L 7= D2, ZDOSHETH 5,

PUbED —o0 BRI Z . Fi RSN TWA S0 & LT, T kA BEHER3 (procedural
direct theory)| &FEOND % RAENR S 5, Ziuid, [EFEEIRE R E O FZRNIRHEICBET 554
HEITYRICITBEEZ O EZED T 1302720 O D, HEZN W EEN & ifKIREK &
L CHEBAREE T o 1A, TOREE - T BEZAEIIHEICK T 217810 K> T
UTBEICHT 28K 2 AN THHEERICKL ) BHEELRERICH L TAV, BHEFIX
ZH LI BHHENEIGT 5, ET500THDH, ZORMICIIIE, EER#EICH
TLHEEHEE TS ECRHNOEROENEE & L TREI N, FEZAEIIRERICRT
DEBE L CHRERELSIEZT DD TRV, L, EEEEMhETRICETIHE
BT AN Z & T, HERICEAOHENE L THEICKT H1T4ICE> TAELREFEIZD
WCOEA OERMEE RN G LI b D L35, Z0H, KA I OmE L, HER
FEIZB DD FERBEIZOWT, HERICHT LRV ICBWTIE, ZhudEgE cidied. &&
FZOERENIT LB ENDIRERZ VL —RTHDHLEE DY,

2O LD ITEBREE RE BT < BE R OMER DIERIHEE T DU TEHIET & OV
PN THDE, ZHDIBLNTIRZLY THLI0E —RNICTHR LS Z &34 L
YTIERV, EERICHHE SN TV L ERKREREREIZZORESVIZBWTERAY TH Y,
FROFERMED > HLO—2>THII L EN D DT T, TS Ok R E B E R

33 7. Douglas, “Hybrid Foundations of Investment Treaty Arbitration,” British Year Book of International
Law, vol. 74 (2003), pp. 162-164; idem, The International Law of Investment Claims (2009), pp. 11-16;
Parlett, supra note 6, pp. 109-110.
3% ADM case, supra note 8, paras. 168-173.
3> Parlett, supra note 6, p. 111; Douglas, supra note 33 (Hybrid Foundations), pp. 164, 182; idem, supra
note 33 (Investment Claims), pp. 32-35.
36 Douglas, supra note 33 (Investment Claims), p. 35; Parlett, supra note 6, pp. 110-111.
37 E.g. Douglas, supra note 33 (Investment Claims), p. 35.
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EIZHES S KEXZOENHALICET 250 5 28GR - FR L L TIRALZNETHY . WT
MO RIFD G D 2IE ~« DEBRBREREREICOWVT, ZORESDIZER LR 5H
W20 @EETHA D,

(b) EEKEREREICKITLRE - KREEHOREICEHT LHESY

Z 2 CHEHREREREICK T H2RE - REEBHOREICET 2HESY 2 < £ <G
THZLIETERVA, HREFHD | TEHEE LD HMEZEET LX) BRHESY 2RO D
ZEMTEDLNEVOIBLENOER SN R AR L TR IV,

F9. EERRGEICBET 2 BEICH VT [IREZOHEF]] ITHRINICE LT 5 EHERRE R
EHE DR, FENREICE L TiE, < 056, T8MNEL [—E0ki#Ex] 7o
FiAIE OREFITH 2% | (Each Party shall accord to the investors of the other Party ...) &9
RESD LWL oRNEOEREL L Ottt [—EDOR#E % ] IRIE S5 | (Nationals
and companies of either Contracting Party shall be guaranteed ...) &9 X9 ZeHlES D /e &
TEY, HLETHNEOERBZEDHITHESTWVD, ZOHRT, FIZITHEDOHESY
DOHPNZHDONTIE, RERSRE L THREZPHTIHICEEINL TS Z 2 b 5T, FED
FBNT D BERARER DN EERICE 2 bLc b O & T 5 /MR Wbl Tiddev, L
L. %95 LIEHES D ITBEIC KA @REaHiERNICB O TH A6 b D TH Y | A4F st
MR DI E LTIk, T O BRREEROEFN ZEO L b D LT L LNTE S
ELThH, URHENITH < £ THEAMEDBEEENEZ @ U TliEdT ~ & ERE O %
EODICEEDLDOLEZONTE I LICERETIRLERDH LS, Z0d, 5 LIZHAE
S0 DOBEYL ST, EHERERER TSSO TEREFRIC TEEE LD FZERIHER 23FE 0
LNTZEBZ DT &, ZH TR,

Flo, AEORESY (IB8FHIER [—EOREL] 7 ORHIEOKREFHRICEZX D))
BT 2 EFR R E R E O IR, ERHEE TIIARICREZROEFNICE L LTV
WH OO, [EEEEEMERFRICET 2 EIC W T, BES AEMLTHHIE O &R EZIT %
L TZOMEICESEGAONIMANREINTLZZ LICIVBEENIBRELAL )
Gl IEERE MR TR B LB 2 RO 2R TE L L L, ERNREICET &
EZ ANEOBBIFICT DA 2 REZPAT L2 LR LIERESY 2R T DN
HNDY, 25 LIBaIcid, BER D EBRERERENEICE SN T EORKRIHER 24+

¥ R. Jennings & A. Watts, Oppenheim’s International Law, Vol. 1, Part 1 (1996), pp. 847-849. See also, M.
Sornarajah, The Law on Foreign Investment (3rd ed., 2010), pp. 180-181.
¥ B ZE, 2003 4EH = hF ARG E#TE (United Nations Treaty Series, No. 48369) %5 14 4k 1
HiX, KO XS ITHEL TV D,
For the purposes of this Article, an investment dispute is a dispute between a Contracting Party and
an investor of the other Contracting Party that has incurred loss or damage by reason of, or arising
out of, an alleged breach of any right conferred by this Agreement with respect to investments of

investors of that other Contracting Party.
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52 LM THLN, L, FROBE LU, ZAUTHAMICIZENE EORER T
BHDZEMBESNTND LT 5REEIN TS, FIRMBEBEHERIFNTIL &5 12,
BB RE EIC L»> THEFENA bICEAEA O ERE L0 FIKORER 2 RES TS &
B B0IciE, ERSEC KD BEFEHEOBEN, S W BEROMAMNERE Lo
FlE LTRES M b DO TH D 2 L aVRENARTIER B2,

ORI L oL HEMOEOERICL 2D THEN, FH LEERAHRT S TR
FLEbNEON, EEEEMRTHEICBOCEA SN R ERICET 2 HETH 5, i
H BT RIS N EE O SRSV TRESNLIONREATHY . %< D
BB R 1T 3\ C b ER B R MR TR BT 2 BB E 2 LT L ED T, H5Y
FETHOLBEF L BEZAEHOBERICERTNEY, Ho VT, BHERIC VLT, Ek
L [E N TE O R B P E R ik T B TR A2 B A ST 5 b0 b R 5N 5
(BIZIE, 1996 4 KA Y =_x X FZWE) Y. 0L REAICE, EREEPEITAAR
PHZITBEEZ ORI TR E 200, lx OFROVEIG U T 2w A ER 2 13
52 LD, B K o TG EMRE S NI & HiET 2 MR 2 [EBSEIC BBk L 7=
HERIE LCHEDDZEbHED, Jhit, £ 3CRRNESEERRAZ YT 284 Th 5
LEWI AR, BECRAZL DI, 29 LESAIIIR AR I MR TaE A3 2 LT & 1%
KT (ipso jure) FEIBRIEIC S < FARMNER & EE B REHEIC L > TEX BN TN
EED T EITTERN,
fih . ERERE T DA A TR E R OSE I TRE AR EBSERAD & L
THEET D EBEHERERTE L. BHISMILN L B2 bivs, Bl xiX 2007 EFAAR=D R
THEL, [ZOBECHSELELLNAHERMEES N Z LIk VA UTRE) 2 5%
FHW - 1= PO ITE I E R G I TR S 2 T2 2 e N TE2 L L (17 4
47F) | OB ITIEEEHINL T2 O E L OGS 5 EREO AN - T, RSP0

L < OEBEEE RN E I ICSID & 5 M UNCITRAL R HIZAE - 72 [EE & T~ D
FEZRO L T EABET DI EY . EMIEMICET2REOHEZ A L2V, 2055, ICSID
FHKIHG 42 55 2 T, UNCITRAL BAIG 35 2 1 HICE S & i EFomilickos, 4%
EEPHERLRE WSS I BIENFERICE A THEMERZRET 52 L1275, See
UNCTAD, Dispute Settlement: Investor-State (2003), UNCTAD/ITE/30, pp. 55-57.
11996 4 R A Y =_x R T HEE# W E  (United Nations Treaty Series, No. 35917 (English
translation by UN Secretariat)) 5 10 55 3 TH{X, RO X HITHEL T\ 5,
The arbitral tribunal shall issue its ruling in accordance with the provisions of this Treaty, with those
of other treaties existing between the Parties, with the laws in force in the Contracting Party in which
the investments were made, including its rules of private international law, and with the general
principles of intemationallaw.

WHERUCET 2 29 LIEJKWHIES D 13, EEREMBITHTEL 5 2MFOSERME (iEiE
ot HEERIZBIT D RERNER, KEZXAEOEMNEER) ISHET55DTHLNE
Livavy, 2R, 2012 4KET T AREREREH 30 5k, Lv L, 1996 4 RA Y =_px X2
WED XL I, MEBER DA EZFHRKIFEKE L TNWDIEETH-TH, EHERICBEALTZD LS
RIKNBIES Y DA SN TND ZLICTHIEET & Th D,
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FRICOFRET D] LEDTWD (A 143H) 2 20X RGAICIE. MEICK - THRE
FICERIVREICBET RN G2 5N TWE Z L, & L YRS T 2 EEF & BuFix
EEHEICWE S TEN BN OERE Z L2 MEMMIENER L TWALZ ERAHLNTHL EF X
Do ZOL D BRGAICIE., MERMAFEIC L - TE U TREFITERE EoR#E 2 BT
HOTIERL, £ b b EEFILEERARHEICBE T 2 BUEIC L o TEESEIC X > TEBICR
EINTWDLLERDDLZENTE, BERNEEMEFNRNAZYT LD LEEZXHTENTE D,

7k, EERERE R EOPIITEBREE MR OEERZ EEREICREE L 2R L ., &
EHRD M) ICHRIZERET, —B LT MREORE] CEAT2IC8OHDh
Rohs (Blz1E 2007 EFBAR=A > BRI 7 RFEHEREY), H< £ TREFO HEH) I
SEELTWARNWZ LD, 29 LESRAICOWTIRIRAEMMEN I > - B2 T & Th
HEHBERD DN Lo UHER & 85 & OFBIRIR A AT & 97U T EICESHER] &
WIHXEE HFHNEORE] EWIHOHESY OMEZBEICHEFAT 2008 Z L TH 50X
BEIDORMD DA 9, ZORIZHOWTIELE DA Lo THIWr 2 Z Lid@Ey Tide <, E
B REEOBREBNEEE X - ETRAT O LERDH S I,

(2) EEREEREREOME B

E G RE T E OB E BN KE - KEIRBIOMREICH D Z LITMENTH LN, Ll
LRI, BEFEREBEMN IO VSN TZBAOESROZERAERE LTRELE S &
TEHZEZHDOD, TORITONTIX, CPI FHMEHWO X Sz, ZnaYRE i d
RN 5, WEDOREITLUEE LT BREZ ORI A RET L Z LI b3, 21
ZHEL. £LTRZOREICKHTDRPHFEIC S L THREDIFILZZA L 2T IR 67k
WeETHDOTHhNIE, b2 b EBERERERELME L-BERNZRDLOLZ L LR
WARARETHD, EWIbiFThdrY,

29 LEEEENAMRICIE, DCEHEELNTZVERHDH0D, L LEBEEERER
ENBUCE D LEBEHMTH » THfE STV A I 0T, BR, MEaBahidhnid
IRBIRUN,

FROLIRERTS IO EREREMEFRICEADIHEEZIRME L TRRINTND

2 gEEESTIE, LLF @Y (United Nations Treaty Series, No. 48905) .,
An arbitral tribunal established under paragraph 4 shall decide the issues in dispute in accordance
with this Agreement and applicable rules of international law.
B REBES 69 SITRD X HITHE L TWA (United Nations Treaty Series, No. 48935, #£FEIESD),
(1) For the purposes of this Chapter, an “investment dispute” is a dispute between a Party and an
investor of the other Party that has incurred loss or damage by reason of, or arising out of, an
alleged breach of any obligation under this Agreement with respect to the investor and its
investments.
[...]
(14) An arbitral tribunal established under paragraph 4 shall decide the issues in dispute in
accordance with this Agreement and applicable rules of international law.
“ cpPI case, supra note 9, para. 161.
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2, EEREREREOREENZ YEHEDHII L > TURINTND EEX DHDFIEY T
372< . TR 2 BT ERIRE R E 2 TRE SR ITIUZR 5720,

(a) WHiERNISC

B R T 12— R 2 ORISC T, TR0 E R O R 1 B bRt % 2 o B
& LCHIT, B Rl mEM OB TR L ORIBERT 2 LICA 5 2 &R R LT
%, 29 LIHES 0 TR O BB ERHE & S5 1959 48 K1 Y =/8% 2 4 U E
DHILIZREND DO TH DY, 4 H CIRBELHBIE OR#R EF R EEHENMZ bh
5L TNDbDOD, A IIRHIE % RbFEE R G (R i E— I SV TE<
B HN5Y,

29 LERTCOBRERD S B 6 000k, ERERERERE D HHILE— R0 E Rk
FRELETILICHDEVI ZETHY , FEFOMEHITZ S LIZHNE#ENT 5 ETo
HERFRELTWDHZEThHD, HEZORELZ YL IR EOBRIZENTIX, WbiE
FEN b O LALESIT TV D, FEE 2002 4F HA=8EEHED L 512, Z D RIZ DOV T
(0l TRIERORFEERE BRI T 572D BB S S DITEET A2 L2 FLEL) L1550
HRLNDS,

* See, R. Gardiner, Treaty Interpretation (2008), pp. 196-197.
© EBEIX. RO KL 9 ITHICAED TS (United Nations Treaty Series, No. 6575 (authentic English

text))
The Federal Republic of Germany and Pakistan,
Desiring to intensify economic co-operation between the two States,
Intending to create favourable conditions for investments by nationals and companies of either State
in the territory of the other State, and
Recognizing that an understanding reached between the two States is likely to promote investment,
encourage private industrial and financial enterprise and to increase the prosperity of both the States,
Have agreed as follows:
MIE 2009 4 HT 7 7 " EIRBCE R T 7 2 A L7203, ASURIRIEFBRORES Y O£ F &
o TND,
7 See UNCTAD, Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking (2007), pp.
3-4.
*® @ E (United Nations Treaty Series, No. 48375) DIEEIESTTIE, WD K 9 ITHISIED ST
W5 (EFRITEEIZLD),
The Government of the Republic of Korea and the Government of Japan,
Desiring to further promote investment in order to strengthen the economic relationship between the
two countries;
Intending to further create favourable conditions for greater investment by investors of one country
in the territory of the other country;
Recognising the growing importance of the progressive liberalisation of investment for stimulating
private initiative and for promoting prosperity in both countries;
Recognising that these objectives can be achieved without relaxing health, safety and environmental
measures of general application;
Recognising the importance of the cooperative relationship between labour and management in
promoting investment between both countries;
Bearing in mind their respective rights and obligations under the Marrakesh Agreement Establishing
the World Trade Organization signed on the 15th day of April, 1994 and other multilateral instruments
14



ZHLEMES BEEFAFICER L, TREMN LR EA RS LTR#EL LD
ELTWDDITTIHARWT LI, KAFEREHIMESRAICRIT 2 ERORE & DN S B
HENTH D,

ERR B TEB OREIL 2L EERERERE L > TUI LD TUEIrbhD & & ol
HDOTIEAR < ZAUTE < 0B KAF@EPAMESRKI ORI R & S, Tz I LT EEE
BRHEIC L > TIRESNTEL LD TH D, KAFHEREMIES & XN E BB IR W E 03
FEINDRDITRSToDIX, RTINS & X E -T2 < BR DB TRERDORE
BEINDZEBMELE SNTENDTIERY, ThiFEe LA, H2kitERKEZICETHT Y
7 e 77U BEEOMNEEN D DERRBRFAS~OSIME WD FTIRILA RN LT, Soikss
EA & o 13X & FEIEE OLRE L 135D 720D O EBRA 2 R IEFHL 2 & 5T 2 MBS U 5728
Tho712%Y, oA, BHEBTLRE (WbDDT 7 L I4HE) CEBREMRTER L, [
BB RERHEIT > I LD THALNDL LR STEHELH DL DD, MEHE DB,
IR xS DA, A IEMEREARE R SRR R O TR T 2 HE D%  IEBEIC A LT i@
PSSO AN DO THY . £ 5 LI RED KBRS O E L IT R0 &
BREORETNEREZBNE LTEDLNTWD I EE2RTHDOIE, D7 & LRI A
W LR TE RN,

FTo. T2 E R BERTUTES W THEREZORE LN A RICEBRRE RE R EOME B2
HHEFWEIZE LTS, 20T U EEEE & 137 LR ZA ERE L TRERN
REINDOIRET L EERT DT TIERY, LA, 20X 9 LN 2 BREFITHR
5:&3:FAK;oTi&§%%Kﬂﬁﬁm: L2 L2055, 29 LIRBE
Bz, HEEVPFREZAE LR LICEEAGRICB W T, FERICEER AR E LTS E
Th-oTHEEREREHTICH &5 < EHERE %@ﬁ%m FRA RN EERR LIS
Kiuﬁéo:nﬁ\@%%Eﬁ%ﬁ&%%mﬂbfﬁﬁﬁﬁmié%x%%@:%zﬁw
ZEET RO THNVR—FKE] OBRRTHL, 295 LEFREONNITH £
THSZZHIREDEZ DN T 2 UL EITREFRMANZ L > TS+ 5 2 LT, EERE

R b 0ENSRE LA LRV D E ST, LaL, b LEBEEREREREICIE SV TR
BENEEE E IS LR ZR R E L TRROLNDL LI, EFEPHLICRD LI
THERIZ 35 2 CITYRARETH Y . TN A EEEOBEET LI E0NROLNDLZ &I

of cooperation;
Wishing that this Agreement will contribute to the strengthening of international cooperation with
respect to the development of international rules on foreign investment; and
Believing that this Agreement marks the beginning of new economic partnership between the two
countries in the twenty-first century;
Have agreed as follows:
4 United States Representative of Trades, Press Release, No. 82/10, cited in W. Sachs, “The ‘New’ U.S.
Bilateral Investment Treaties,” International Tax and Business Law, Vol. 2 (1984), p. 198, note 48.
%0 See Kenneth J. Vandeverde, Bilateral Investment Treaties (2010), pp. 20-59; J.W. Salacuse, The Law of
Investment Treaties (2010), pp. 83-91.
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AN ZHOLTEEARHVEL L EEZLRBIE, R ABREREREEFNAKE L TRH#
T 52 ENEBRERERERTEOBREHEMIZEY & LTH, e b > THREFZNEEE & 1X
MSE LT 2 AT 2 0D EHEET AR E LTI 5 Z LI TE R0,

(b) EEEEEMPEREORE & BEF O EMRME

3D C DO RAFBEPGHIESRAD & Ll L 72358124 B O E BB E R I & 2 B 1RO 1 ¢
WDDOR, HEFIZL > T—HCEET 52 L OTE DEBEEMEKICETIHETH D
T LIEEE N RN, CPT S ECHINTRC Cargill AL 28 o0, FIRRYEEMERNL 2 X
BT 2RMIRENLDG, DED L ZAEBREMBTFHRICEEZRNA L DOAITBN T
FEH LN TDHZERRBOOLNTNDZ EICEHER L, ZHUTES S YROHEGRH 2 W ITATHE
&L TEERMMERIOFEEZ BET 202 b2, 29 LIoH#ER b 2 WIXRTRIZ DWW T
X, BEICHER Lo L 9 c, EEMREICETIHESY, LV bITREFEREZAEHLE D
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O, ERNHIE S 2T b7, Lo L EITRNC, BERDEES AEE ORT
BEHGFNEL D Z EH#BEL, ZOMEEE L TEEZNLEREA ICITEBEREHET
BAFET A Z L2 TREE TAMEZRIT -2 L1, WEHFOWLFRIZET AR HEFR %
[EREE & REZAE L OBR SIERICHIVEEL THR O Z & IOV T OFKIE O B R 27
WD Z LI TEDEA D, EERREMERTRITKRERNH S EERMICIT I DO TH DN,
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59D
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LHZLIETERNL, FEYTHRY, LICHET 22007 FHAR=D R THED X
IR B R OMERMIRE TG & L CEBERE MR T L TE L TV D 5AITIEEEMIC
BEZDHZIENRTEDLEEDLNDLOD, ) THRWEEIIIREIVIHEOHRESVIZER L,
TNETEMBANCSFFT D (BDDOWIERET D) BERERDODL LN TE L0 HmE ST
AN ECA SR AN

ZHLIEBENGT D L HEROAKRE L EERERE BT L OBMRICE D D HBUEN N L
OO EBERER#EREICRAOND Z ENER SND, Bz, EEREMEE D HE
OHFZIE, EEEC X2 CREICET OHIREZED T b ORH Y | 72 < DD EEE

> 0. Spiermann, “Individual Rights, State Interests and the Power to Waive ICSID Jurisdiction under
Bilateral Investment Treaties,” Arbitration international, vol. 20 (2004), pp. 179-211.
52 Parlett, supra note 6, p. 113; A.K. Hoffmann, “The Investor’s Right to Waive Access to Protection under
a Bilateral Investment Treaty,” ICSID Review—Foreign Investment Law Journal, vol. 22 (2007), p. 81.
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WO EITHEL TNDT,

WO T OFEFKIE & | G ORHIE & O ORI E OBEZ N H 551
BUET DMEBICHFET D Z L ICRE L, UIMFE L2 #EMSICBE L, AR Eolk#Es
2 T3 b7, FEFMOFERZIT- T e bew, 7272 L, M7 OfiHIE S Mi%
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RELTHELOFEZZAL,. 29 LEEbDE LTFEROZITEZERLNTNEDTHY
to L AMKFAREREN Z 9 LIEBEIC L > THEB SN TWD D, L) ZEichksd ),

LML, 29 LIsHE 2 BRE R EBRRE RE T E ISV TEA T D IERFILE OMEE IS
HOGMBEIIFRE Z R LT b O & AR IT LR B2 WA MEIZ 72V, £ Tz LT,
IRAEFIMERIFICIL S 22 T T2 5 LTEHEEZF L X 20nbiF ThH 7w,

IRKRBDHITVD K H IS, ABIREIT R E R MEOEETHIC L > THREZ K- 7-
BAECENEZRY B, 4% AERICI - T (on behalf of) KiFi‘EREITI LDOTH 5.
ZO7h, ARMEEIEZOHEFTHL LSRN bb, b LAERNSE HIHIH A REZR:
RF PRz B U CHEZSLIZENTE O THNIE., 20 E LIAKRPIREICTF 2 5 MM
72 <, FOTEITRO NN D EINTE T, 95 LERF e L TEEOHESR

P RBEOTFEIEL T, KOLIITHESL TN,
Neither Contracting Party shall give diplomatic protection, or bring an international claim, in respect
of an investment dispute which the other Contracting Party and an investor of the former Contracting
Party have consented to submit or submitted to arbitration set forth in paragraph 5 of Article 27, unless
that other Contracting Party has failed to abide by and comply with the award rendered in such
investment dispute. Diplomatic protection, for the purposes of this paragraph, shall not include
informal diplomatic exchanges for the sole purpose of facilitating a settlement of the investment
dispute.
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*%%&éwf%<:kﬁﬁ%&%z%httbf%é“KMDﬂ%ﬁ@EéMK@K@E
BRI PR E DI TR <, D LARER L EREZAE L ORFNEN 2D < 2050+
ICRFAIZEPN TN Z TR, 29 LTEHEZ L > IX D BEZ N EEERERE R T
AT OMEROMEICREESIT CGGRLULZ &I, 2HZ2bHEY TIERVWEF R L9,

uimiﬁmﬁé&%ﬁ\E%&%%é%mﬁ@%x%% DOFIBRIZBE T 2 BB X E R
OIEHALIZ EHERIR T 2 b O TIER < . ZIUIEBEREMETRICBIT 2 BEZ D 1K
) ONEELEZ D LTI OB R ZEL R T HOTIERWESbR TR 6720,

i) EERE I TR 20 EIC L 55
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* See, Report of the International Law Commission 2006, supra note 16, pp. 70-85; Crawford, supra note
4, pp. 264-265.
> See A.R. Parra, “Provisions on the Settlement of Investment Disputes in Modern Investment Laws,
Bilateral Investment Treaties and Multilateral instruments on Investment,” ICSID Review—Foreign
Investment Law Journal, vol. 12 (1997), p. 336-337; V.J. Tejera Pérez, “Diplomatic Protection Revival for
Failure to Comply with Investment Arbitration Awards,” Journal of International Dispute Settlement, vol. 3
(2012), pp. 463-464. See also, K. Parlett, “Diplomatic Protection and Investment Arbitration,” R. Hofmann
& Ch.J. Tams (eds.), International Investment Law and General International Law: From Clinical Isolation
to Systemic Integration? (2011), pp. 211-229; B. Juratowitch, “The Relationship between Diplomatic
Protection and Investment Treaties,” ICSID Review—Foreign Investment Law Journal, vol. 23 (2008), pp.
10-33.
36 History of the ICSID Convention, vol. II, p. 273; M. Paparinskis, “Investment Arbitration and the Law of
Countermeasures,” British Year Book of International Law, vol. 79 (2009), pp. 279-317.
>’ See UNCTAD, Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking (2007), pp.
119-121.
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* EBES 21 43 a B LD EREELTIE, ROXIITEDLN TS (available at
<http://www.ustr.gov/archive/assets/World_Regions/Americas/South America/Uruguay BIT/asset upload
_file582 6728.pdf>),

3. Article 6 [Expropriation and Compensation] shall apply to all taxation measures, except that a
claimant that asserts that a taxation measure involves an expropriation may submit a claim to
arbitration under Section B only if:

(a) the Claimant has first rederred to the competent tax authorities of both Parties in writing the
issue of whether that taxation measure involves an expropriation; and
(b) within 180 days after the date of such referral, the competent tax authorities of both Parties fail
to agree that the taxation measure is not an expropriation.
> Available at <http:/italaw.com/documents/Canadian2004-FIPA-model-en.pdf>.
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%0 paparinskis, supra note 6, p. 335. But see also, ibid., p. 342.
! UNCTAD, supra note 57, p. 120.
62 See A. Kolo, “Tax ‘Veto’ as a Special Jurisdictional and Substantive Issue in Investor-State Arbitration:
Need for Reassessment?,” Suffork Transnational Law Review, vol. 32 (2008), pp. 475-492; Ch. Schreuer,
“International Investment Law and General International Law—From Clinical Isolation to Systemic
Integration?,” R. Hofmann & Ch.J. Tams (eds.), International Investment Law and General International
Law (2011), p. 74.
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29 LI2BLED D NAFTA IZOWTHTH D & EZEOFERWIREL E DT NAFTA 5
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1115 4 C, TEBEAY 7240 AL FEZ O JRANTHE » 7o R Rl & #5826 2 U 72 i &
FRE OB FICREET 5 2 & JICEHBEEEMETRICET 2 HEZR T TRENRH D & LY,
TEF) NAFTA ([CKHRELZEA L, TOMEREZHEHOEBAT L EARE L TEREINLLAE
ZEE, PR LTS,

177 T NAFTA [ZFBUHE E 2 WA BIERE (55 1110 58) OER & L TIRERNH LILTD
e ik, EFRICARET 2 BE A BB AEICEMT I, TORERKNEOYSFEIC
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© REIEE. LFO XS ICHET S,
1. An investor of a Party may submit to arbitration under this Section a claim that another Party has
breached an obligation under:
(a) Section A or Article 1503(2) (State Enterprises), or
[1(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly has acted in a
manner inconsistent with the Party's obligations under Section A, and that the investor has incurred
loss or damage by reason of, or arising out of, that breach.
O YREIESUE, BTFO &S ICHET S,
1. A Tribunal established under this Section shall decide the issues in dispute in accordance with this
Agreement and applicable rules of international law.
2. An interpretation by the Commission of a provision of this Agreement shall be binding on a
Tribunal established under this Section.
© YEEEESUE, LT L5 ICHET 5,
Without prejudice to the rights and obligations of the Parties under Chapter Twenty (Institutional
Arrangements and Dispute Settlement Procedures), this Section establishes a mechanism for the
settlement of investment disputes that assures both equal treatment among investors of the Parties in
accordance with the principle of international reciprocity and due process before an impartial tribunal.
© WEEEIESUE, LT L S ICHET 5,
6. Article 1110 (Expropriation and Compensation) shall apply to taxation measures except that no
investor may invoke that Article as the basis for a claim under Article 1116 (Claim by an Investor of
a Party on its Own Behalf) or 1117 (Claim by an Investor of a Party on Behalf of an Enterprise),
where it has been determined pursuant to this paragraph that the measure is not an expropriation.
The investor shall refer the issue of whether the measure is not an expropriation for a determination
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to the appropriate competent authorities set out in Annex 2103.6 at the time that it gives notice under
Article 1119 (Notice of Intent to Submit a Claim to Arbitration). If the competent authorities do not
agree to consider the issue or, having agreed to consider it, fail to agree that the measure is not an
expropriation within a period of six months of such referral, the investor may submit its claim to
arbitration under Article 1120 (Submission of a Claim to Arbitration).
67 See, W.W. Park, “Expropriation and Taxation under the NAFTA,” T. Weiler, NAFTA—Investment Law
and Arbitration: Past Issues, Current Practice, Future Prospects (2004), pp. 98-101. See also, S. Puig, “The
Role of Procedure in the Development of Investment Law: The Case of Section B of Chapter 11 of
NAFTA,” Ch. Brown & K. Miles, Evolution in Investment Treaty Law and Arbitration (2011), pp. 436-438.
See also Ch.H. Brower, II, “Structure, Legitimacy, and NAFTA’s Investment Chapter,” Vanderbilt Journal
of Transnational Law, vol. 36 (2003), pp. 82-86.
® WREIEUE, BT O LS ICHET S,
On written notice to the disputing parties, a Party may make submissions to a Tribunal on a question
of interpretation of this Agreement.

See, J.A. Van Duzer, “Investor-State Dispute Settlement under NAFTA Chapter 11: The Shape of Things
to Come,” Canadian Yearbook of International Law, vol. 35 (1997), pp. 282-283; S. Puig & M. Kinnear,
“NAFTA Chapter Eleven at Fifteen: Contributions to a Systemic Approach in Investment Arbitration,”
ICSID Review—Foreign Investment Law Journal, vol. 25 (2010), pp. 261-262.

%" Douglas, supra note 33(Investment Claims), p. 19.
" Cf. F.G. de Cossio, “Investment Protection Rights: Substantive or Procedural,” ICSID Review—Foreign
Investment Law Journal, vol. 26 (2011), pp. 114-116. Cossio (X [EFEIE @ AL & S Tnb Z L
5. NAFTA 5 11 EOREF = EZFZMIICBCH R EIMER TRECh 5 &m0 223,
AR LTICREHZ £ 2 570 DI, B HERLICBIT 5 NAFTA 5 1131 5t 1 HOMIR L L T2 D
Lo eima BT T Z LITRE R b0 LITRONRTZ,
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IREEZFT O EDREELNTHAD, TOL I RHEELR T EERERER X, &
RORY TIE, 1963 FE A Y=ty BRVTUN) BELHITHIENTEHIIHE
BN, ZOH 1 FRIE, KOEIITHEL TS,

RO E IR EBITH S H 2 WITHRER A LG b EEREO —BBANC
KEONWTHRD N L —RIE L & 2HREZETLHZ L YEBEITBNTHE)
ERT D, 29 LIEHEITN S & 2 WITii g0 EBR| %T 7o HUARE, 1 4R 28 2 72O ]
B RSN Db D ET D,

AHEFRITHFORAELTHEAEZEICHELZbOTHY . EE, RKippEoMmIzix T
%Wmmm&m@mmmjtw5i§iﬁ6m&w 7el2. RBEICET 2RY TF 2,

FEAVERIC B W T g3 384 L7258 101X, T adMtho ERE S O fERGE 2 0 < 2 k4
%?5%®T%6%@?%\%@@ﬁ%ﬁ@éi?#ﬁ@ﬁﬁﬁﬁ&okﬁﬁ%ﬁ@K%E
DEAIZFBNTHBEE I, ERFRREMERFRICBNTHZTOELEEZEET 52 LAKD
bNDHZ LI D,

Ho L BEBRICZ O LEBELR T 25 011E, JHPuhiE OB S 2 BB 25 72

! Cargill case, supra note 10, para. 428.
% See, A. Newcombe & L. Paradell, Law and Practice of Investment Treaties (2009), pp. 488-500.
73MM%mmmMVMHIN%NTWWMIHOH%p9M;%hEiiJJ?@iO HET 5,
The provisions of the present Treaty shall remain in force also in the event of a dispute or a conflict
[Streitigkeiten oder Auseinandersetzungen] arising between the Contracting Parties, without prejudice
to the right of taking such temporary measures as are permitted under the general rules of international
law. Measures of this kind shall be repealed without undue delay after the date of the actual
termination of the dispute or conflict but not later than one year thereafter.
nB, ARAY=tA o BER, BECHRERICOWTIXEZEEM#HE FELTEY, £
b U REFRELNFE LT HEBEREMEICOWTITHEEZA L2,
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O DEFEMEZ MMEIEIRO R T NIT R 5T (£ ThiThiE DIFHETH D) L oxER
AEDTIRIZE > TTFNTOFERDGT b D Z &7 D) | MhEGE L E B8 i e D fig
POEHICE E LT, MmORKH 2 WVITEEEBREOMHIEM 2175 Z &12m b, o, Mt
HEOXNG L SN LHREXOEBZEEOS Mz MR S 2 TE, BRI 2 YHEIC X 53R
EESE AR OVE IS, MEIESXIEHE O ES POV THWTT 2 2 212k DT

2O LT e b &0, *IPUHE & [EFR G Ira i 8 12 250 < EFR R G T &
DERIZONTH DI~ SET VRENHF SN THL LWL D IR S,

* See N.J. Calamita, “Countermeasures and Jurisdiction,” Georgetown Journal of International Law, vol.
42 (2011), pp. 233-301. 72 Z D aiE, KE iﬂ“éﬁﬁ & & L TOIEY M2 BEFIT L TR
LD DT La—iamE LT O ADM FHHEHIENIC W Tt HidsE 25 U Sl & LT
HERMETH 7213 T TH D08, Mgt lET 57TV %, ADM case, supra note 8, paras. 152-160.

See also ibid., paras. 148-150.
25



	要 旨
	Ⅰ．問題の所在
	Ⅱ．メキシコHFCS 課税措置事件
	１．事件の概要
	２．メキシコHFCS 課税措置事件仲裁判断における対抗措置の抗弁への対応

	Ⅲ．対抗措置制度における「第三者」性の意義と国際投資保護協定における投資家
	１．対抗措置との関係における「第三者」性の意義
	２．国際投資保護協定における投資家の国籍国に対する独立性

	Ⅳ．結論

