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[ZC®HIZ

E PR P OFE ST, BEBIMR A T D2 EREZ VNI L TREZ AEERN
EN B BT (delocalize) N DRADEL TH D, b2, WEZAEENE (bown
FFEIEHE) (ICEAPBIT 20N LEENRRANLEL SNLIDOTHY . TDIDIZ,
TGS (HF2K - 2ty v a2y ZERELEORE T2 TROEEE] #imns
ARSI DL BENPMRER T ¥ —0CSID R E N7 LTET,

ZDE D ek e kB DOHF T, ZNETOL Z AR L RE RN ZD TN D DI,
BB RS (International Investment Agreement: IIA) Cdh 5, Ziul., WERED EKH
R L O Fheldi 2 ERMSOIC LV EREEoZNE LTRET HZ LI
LoT, HEZAFICLEZ—FHFWETRZRIET S, EWH A TH S, TTIAIZ L D8
HEREIL.EZNE VD 5E L AT KEZ MO R T2 >OREN RN EZHT 5,
9. IMA FEFMEFNTHLDOT, TNNEBREHRETHS Z L0 <, TIA
D—HFE @EazAE) 2K - HTHRRENAEDOEFIIANAETH DS, ZHUIXFL,
BEFR L& AE LB T 2 RERNOEE . [RROOEEE) B (b L<dzhic
BT 58 &2 T ATLRVIRY | ERKIORAL & 72 D IEFKT (ordre juridique de base /
Grundlegung) I HEZ AHEWNETH Y . LN o THRESZ AFEIZ XA EIC L 5 H#E
NEDERDBZNICHICSHINTWD, EWVWIgRzboTnD, HADEH H—>
OFFIZ, ZRNEFHZBICEIVFEEIND DD TH LD, MEZOBRIZHBNT
RN IR BRI > T HONRW L THEHLIMAREL Y bRV KAED
RELFDZ ERWFFTED, LnH L ThHD,

LIV E ., b HEAAREENNAREIZ R D501 Tidewn, HERMICEL TIREFR L
BEZANEE ORI ANAEL D50, UEEEHENIT & 213 ICSID fh#k~D 5t
ZED HEREN HIVUL, Sz ICSID (#1795 Z Ltk v, HEZ AEFENE
T TRWFBIZ X LB mIRE L 70 D, Lr L, 2 OTBRBOE LD ME D T
HDHZ b, ERICIZEEEMME L E O 5 FEZNIHEYL Db o LS5,
TiX, HEENOERZ O DFNECTSEE, HEFRIT, B COEERE EEZA
ENYFEETH D MAIZED GNP FR A FAT 52 LN TE 50, HER
RN BRI E OBURIZET DY —F 4 7 A A Toh % Vivendi v. Argentina Bt
TH TR 22 B SR IE (2002212 L AUE, KRR & SANER &I RIS D DT,

L o BEZENEZEBE EOBRKTH D RO IZHEM PRI 2 4 L7\, Texaco Calasiatic
c. Libye, sentence, 19 janvier 1977, Journal du droit international, 1977, p. 350, p. 357, par. 35 (EiAf{f
#H A René-Jean Dupuy) ; Channel Tunnel Group Ltd. & France-Manche S.A. c. UK & France, sentence
partielle, le 30 janvier 2007, par. 92. <http://www.pca-cpa.org/> (James Crawford (President), Yves
Fortier, Gilbert Guillaume, Lord Millet, Jan Paulsson)

2 CAA & Vivendi v. Argentina, ARB/97/3, Decision on Annulment, 3 July 2002, /CSID Rev. -FILJ, vol.
19, 2004, p. 89.



Z ORI ENRZENTEONE ) TH D,

T, EREOBENOIX, WEFR L EEZAE L ORICKERKEZ D < DG
WA UT5E WEZROEFEE & &< A& B3R L Tnd A OED 5l F
e (72 & 2 ICSID ) ZHEZNHATE DL 21I2T 52 ENEE LW, TTA 1L, HE
ZHNELIIARTMAER L7025, LWV FREAEWTBITIL, HEZNZD < HhG 2l
HT 57202 TTA OED DL FRhaFHTE L5185 b L), H250VIE,
ITA (2, TZOWEIZET 2O TIL, LFICED D HFIEIZ L VAT 5 T
72, TREICET2MFICONTL, UTFICED L HFIEICL VLTS LEDTE
FIE BERNICE oD oGt TAICED 5 HIETREET 5 Z ERNARRICR DD L
NRWAL), Wb, IIA ITED DG TS B WO CERRNCIN T 5 i 4 & LB
TEDLEIICLED ETHRAATH- T, BRICEEN BN REHE - AHEIELD
PTIER L ZRNERICOWT HTA R EZFIHTE L LT 200OHRNREE 2 5

3

o

Ll EZAEEREF E DRI LV NLT 2 RERMITRB N TE, —KRITIE
NP EEZAEICARN TH L7202, HEF & LTI Im W T ok &z AFEE
HIEIC K DAL E O b D ATREMER @V, £ DG TH-> Th ek, ICSID fh
i Eo TEEME] SN BE FROFIL RN E 5 0y 2 ORME Z i IR
3 5 (IL),

|, THIEESFEIE] NIAIZEENATULSEES

ZOHEMTIE, 7T A% Compagnie générale des eaux (CGE. #IiZ Vivendi) & * D+t (7
N F i N) Compania de Aguas del Aconquija & 2%, EFKEFEHRICE L T7 ¥ F O Tucumén
PN RS LI R OB & 72 o7z, WAL AL, Tucumdn MAIFRHR SN, BHEAIAE TR
DY —EAEILOHEREZFE L2 & Bt — RIS E T & ERICEER AL FEONT T2
ZEREN, AL—T NE T T EMEER#ESHI(BIT) (Accord entre le Gouvernement de la
République francaise et le Gouvernement de la République argentine sur ’encouragment et la
protection réciproques des investissements, signé le 3 juillet 1991,
<http://www.unctad.org/sections/dite/iia/docs/bits/france_argentina_fr.pdf>)IZEK 5, & EIE L7, fib
#3E(Francisco Rezek (President), Thomas Buergenthal, Peter D. Trooboff)i%. Zi 5172 IZRKIER D
B BBCBE LTV AT, BEINED AL FE (Tucuman MATEEHFT) SRS ERE
Tho> T EDOFFITBWTEHHIET R H 2 HAIZ DA BITEX ORENRA T 5, & Hlr L=, CAA & CGE
v. Argentina, ARB/97/3, Award, 21 November 2000, para. 78. <http://icsid.worldbank.org/>

Z DHIWTITF LT, ICSID 5549 52 SRICED < BUHGE R 72 4L, FlZEB S, ko Z 05y
FROETIREERIT o2, Wb, {A=T VB F 2 BIT @ 3 5% (AEHERE) & 55 (NAH) ¢RE
R E ORICEEZOBMRIT <, BERKOF R L BIT EX O Y#%LHEENOA R L ZHMETH > T,
TNy GHAABRSRIEN B DI TN D005 EVvo T, BITERIZ DWW T BIT OED 5 ih#nNEH T & 22 < 72
5 DUFTliEZ2, CAA & Vivendi v. Argentina, Decision on Annulment, supra, pp. 127-128, paras. 95-96,
p. 131, para. 103.

Z ORI BRI ELRE, BRI & SEIIERNNIZELBIO LD TH S, LEX DN LR
272> T3,

3 Sébastian Manciaux, Investissements étrangers et arbitrage entre Etats et ressortissants d’autres
Etats, Litec, Paris, 2004, p. 593. Manciaux |3 BGEFEIEIZ DOV TORZ 5k _RTND M, —iREIH 4
BERIRIZ O TCERBEIHTH D,



A 12, TWFNoOYHEES, FEICBEL TRINTTHRPERIND Z & A MRT
D1 EWVWIHIFREANEIND T ENRDDH, Tk, FRETREE NS,

BEF LA LIRICEREZAEPERT 256, TOEIZEORKN NETFEn
DT & aMER] LTWRWZ), fIRESFREOEN T 72b b HAEKNE L, €Ok
R B IA OED HMMEENETEEZ AT 5, ST, RERKEZFER &5
FRNENZ D E FJRIDED DI FABEREREH S5, &) TiRiE, EFREKH R
DFLAMA AL TH 5 Prosper Weil D 1969 F/— F #HZ CREIZ 2SN TV E 2 AT
bolzd, 7o, OECD A_EHMEEWHEDET V& LT 1967 FIT/E L7z Draft
Convention on the Protection of Foreign Property?® 2 55

“Each Party shall at all times ensure the observance of undertakings given by it in
relation to property of nationals of any other Party.”
2B D “undertakings” N Lo ZNE G Z L X, FSHERICMS S za Ak
CHEES N TN DS, S HI2, ZRLHIN G BFNENK 2 AISKNER & L TRHIDED
2 P FAE D EHEME & ZFNENZ KIE T 72 DI 2 OFEO S % & < R /R STz,
EWH Z &3, Anthony C. Sinclair DAFZEIIZ L VAL NS TV 5,

L2 L, D% 30 R FIHETREDERIC OV THEmATRE D Z L3> 72,
ZOENONMEZENVEZ S, Lvb TP RERERMNEREFH O LML L
OIZDIE, 2003 D 50D SGS MPECHIEITH VS, T D%, Fx OMPEHIMT R % 72
Rz, BEOERDREFEICHLNZR Y 5>oh b, £ T, KETIEX, SGS *f
NF AL CHT I E D I OBt 2L L (A), O MhEHET o T S 2T
20 O0h LA RERMD O BEERLOEMRET HB), TRLZEHRIC, ED LDk
XE TRIRBESF R R ETIUIE D X ) RN TRSN L0 & R INA %
(C),

BB, ZOLBEIZOWTIL, 9955 Tl umbrella clause & W 9 FEFRS —f¥{L LTV |
HAGETSH [T 7 VIREA] HDHWT TRSKE] EMEEINDZ ERZ, L, Z

4 Prosper Weil, « Problémes relatifs aux contrats passés entre un Etat et un particulier”, R.C.A.D.I,
vol. 128 [1969-111], p. 95, p. 130.

5 “0.E.C.D. Draft Convention on the Protection of Foreign Property”, LL.M., vol. 7, 1968, p. 117.

6 Ibid, p. 123.

7 Anthony C. Sinclair, “The Origins of the Umbrella Clause in the International Law of Investment
Protection”, Arbitration International, vol. 20, 2004, p. 411. FFEIZ L DRI L LT, AR THEHE
FESRAIDAELRIAN G &3 D EFRRKIOEAT A | [FIEHESY: 58 & 2 %5 (2006 42) 931 H, &V D) 948
HUT,

8 Fedax v. Venezuela, ARB/96/3, Award, 9 March 1998, I.L.M., vol. 37, 1998, p. 1391 (Francisco Orrego
Vicuna (President), Meir Heth, Roberts B. Owen)iZ. IR FHOIWE LEEN, 1991 FOAT & -
R AL T BIT3 5k 4 HOMFEFLREIZE SN TRO NI EERTE R b7 0nEFHITH D, L L,
FITCEAT SR OV T Oifam [ ZARECH W D 1 TR S TV7RW,
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DAHERITERRTL ST THY LD L NEEZ LD IS RTMOAHERT LERH
5o £ T, RETIE, A A= F 2 H v _[HEKREREHEBIT1 S ETHY
HNTWD, THIFHESFSIA (clause du) respect des engagements / observance of
commitments (clause) | & V9 ZFr& V5, BEESFRIE L LRV Dl, %k oy |
ZHILISDTEREIZ X 5 B EZ ANE ORI R Z b EHFLNETH D,

A. fhEHIEr Ot

1. &£ —o» SGS

(a) SGS v. Pakistan (2003)

JRE 241 Société générale de surveillance (A1 23 )%, 1994 FI2, /NF AKX (T
WA SN DM EDORAEIZ DN TARF A Z YR L DBBIREICH T 5 2 & 2 AR
& 7% pre-shipment inspection (PSDZH) % /X% A ¥ BT & fiffG L729% WThoYHE
FHOHMHFHYEED PSI BRI ZEUNIBITL TWRWEB XTI Z LN nAg T,
1996 F\Z/F A HX VEBUFIFZEKNOK T 2 SGS 1T E L7210, SGS X, /XFRAZ T
PSI BB L OAA A — 3% 2% o BITUO W FIZTEN LTW5H & Eik L2, [6 BIT 9
FABAC, WA RERELED 1EKX VAR 5 33A %KD T ICSID I2fif#k %
H LN Tz,

INFRAL AL, ZhuTxt L, NI CHIZ) TEIH L7z Vivendi BUE FlekeplZ B Sk
EBTIKHILL | SGS DA R IEMENZAKNER TH 2 DT, BIT TIXR < ZRIDED D0
FHLELFGE (3% 2 & VENE o) M S D& Th- T, BIT MEEIIEEEHE
A I, EFERLISL,

SGS 1%, BIT ff#IENEHEMEL AT DRI E DT -, —DiF, AL A=/ F R
% BIT O [—REGHFLHEIH] THY (Zhc>WTIKRETHES) . S 9 — DN

9 Société générale de surveillance v. Pakistan, ICSID ARB/01/13, Decision on Jurisdiction, 6 August
2003, ICSID Rev.-FILJ, vol. 18, 2003, pp. 301ff, paras. 12-14.

10 Jbid, para. 16.

11 Accord entre la Confédération suisse et la République islamique du Pakistan concernant la
promotion et la protection réciproque des investissements, signé le 11 juillet 1995.
<http://www.unctad.org/sections/dite/iia/docs/bits/switzerland_pakistan_fr.pdf> JE3C1%, fpEHIKT T %
A NMZBIHEN TS HDOITHLS,

12 SGS v. Pakistan, supra note 9, para. 17.

13 Vivendi Annulment, supra note 2, para. 98.

14 “Any dispute [...] arising out of, or relating to this Agreement [...] shall be settled by arbitration in
accordance with the Arbitration Act of the Territory as presently in force.” quoted in SGS v. Pakistan,
supra note 9, para. 158.

15 SGS v. Pakistan, supra note 9, paras. 43-45.



BIT ORI FHETRIHATH - 7216, [ BIT11 Kid, RO LI ITED D (AFMIEHLED.,

“Either Contracting Party shall constantly guarantee the observance of the

commitments it has entered into with respect to the investments of the investors of the other
Contracting Party.”

“Chacune des Parties Contractantes assure a tout moment le respect des engagements
assumés par elle a 'égard des investissements des investisseurs de l'autre Partie
Contractante.”

RF AL AN F D PSIEKRESITE HIZF BIT 11 &K & b 5 D T, BIT Ofp
GBSO TIPEIEIIEEEZ AT 5, LW O TERTH D,

%% 4E (Florentino P. Feliciano (President), André Faurés, Christopher Thomas)/Z. [A] BIT11 55
(ZHET 2 SR IRE & 72 o TP BNIX 72 EHERT L 72 B SR ANC T 5
EEEICAIY | BFEEMPEHIZ BIT ELIZR D Z &30, LHET L7, £ ORI
ZEBETHITIUTOLEY TH D,

£ —IC, LR BIT 11 ROXF 2 Ma4 5, ik - TE - I EOKIR

(“commitments”) & [ESFT 5 2 & % IZHELR T D (“constantly guarantee the observance”) |
EV)EF ENETIHEL TORD > T mERRERE 2810 M & 5 I2IERD
R, FEICET DR RITHG AR FEIC L > TH R LFL DT, T ORHERN
BITEXIZ/2 % &4 5 & AREDOHMBHIPADRVIZHIENLDIZAR>TLE I, —
fixim & L CEZFZMEIEREEX IRV & BEIY, ZOEOKENRD 256
(IFRANES AN BIT 1EKIZ70 5 & T 572 bITEREZ ARICHER IR S REAMNRNND
ZleaEZ T BRERKAD BIT EX ET 20N SFEOHBEOENTH L Z & &R
TR DR R AL LEETH S, Lar L, BIT 11 £OXLFIEZ D K 9 2RGFHLIC
ESAYSRANALLS

DN, FKIERIC I T 2 A L effet utile) [EEL & b [F] CilamlZ1E T 5, SRIEK
WEBHIZBIT ER &0 D L35 &, BIT BRIEZAEICRTEERZBOBE 340017
%) DEZRIZR > TLE D72, KNERED BIT @R &R 2 Z LT TE 2020,
HISE NI, 0, SKERED BIT B & 22 b7en b2 L 11 R BERIRIC 2 5 L TR
T2, Ll 11 FIIKROBITICKRERNIEFEOHEL L DBEOKHTHD &
frd o2 LbTE D EBBRNTED D MEz Z AENES T 25672 EPSEIEE 2

16 Jbid, para. 90.

17 Ibid, para. 166.

18 Jbid, para. 167.

19 BT, FEBICOREETLD X ITHIRT L, EWHIFRETHD, 71— FESRKH(Vienna
Convention on the Law of Treaties, 23 May 1969, UNTS, vol. 1155, p. 331)31 $IZIZFARIZITED LT
W22 WS, ZUT TRRZEIZ in good faith] (ZEEND72OFICED DMEIF RN EEZ I LN TH -
T, AAMEET TEEHTEIZEED HILTE TV 2 RNEIROEARFF O —>] (Différend territorial
(Jamahirya arabe libyenne/Tchad), arrét du 3 février 1994, CIJ Recueil 1994, p. 6, p. 25, par. 51) & &
T2, 723, SGSv. Pakistan HIWrid, THMHMEE] L5 FETHV TR,

20 SGS v. Pakistan, supra note 9, para. 168.



LHNERL D GEANERL AR T D2 L b oV HRITRNO T, 11 FITEERRBEIC
172 B 7R

it\n*@BH BUAMERZLEETHDH, 11 5%, ERFEOFIZTIHAL

RAEFIEIZENM TV D, 11 ZRERNBEBELEOLHDTHLRHIE, ERHET
53 7f<73>% TREWATEINTZIZT TH 523,

S HIT, ZFEKED BIT #EiK & T 5 & BRITMHESKEDR BN TV DLGG, KE
FIFZFNHE S gk & BIT ICHE PR L 2T H 2 LN TEHDICK L, BHEX
ANENZFFNCES M LRI TE e <705, 11 SRITFIZE O A & M 2 (e 5
DEDITERENDRETH D00  ZRER RN BIT i&X & R 5 D13 0] Tleue,

AW DONWT, HETREAN22H5,

FP. AL A= F 2K BIT (A OBBAIT EZ 5 TRWVE O & NEEL TV
H, EWnWHZETHD, L@i&@@rimjkf CONE | IS BIT [2RAH
OEMBMTTHY | ftho ITAIZEELS BT JIFEATE R, M7 TR YRR
&F®¥ﬁj&w5ﬁmﬁﬁi\M®HA_%<%%K%mmﬂ%T%éo

S DICEEROIL, APEIET, FFETFREIL [RAERK =FER] LW IO %)
REFLZ20E —RNCERTWE DT TR, EWnWH Z & Tho, Eitomy, [
KB =FKEX] LT 50RYEEOHLBOBKTH S Z & 2m T B DOFGR72
AR D E D RBETH Y . A BIT I2OWTIZED X 9 REAFLA RN, L)
EZANAKRHE OZLE S TH D Z EIZIIEEDRMLETH S,

(b) SGS v. Philippines (2004)

SGS v. Pakistan fh#EHIKr % - H%, [ U < A4 22366 L7z BIT IOV TRIEIC
BT DR HR ST, HNEANRR—TH Y, RONE 2 & FREER LIZIE R
THHTHWMOLT, Thd, AMTHMEEL RoTZDIE, 1997 FEFOAAS A =T 4 )
YBITD 105 2HTH .

“Each Contracting Party shall observe any obligation it has assumed with regard to
specific investments in its territory by investors of the other Contracting Party.”

{h#3E(Ahmed S. El-Kosheri (President), James Crawford, Antonio Crivellaro)ld, Z D “any

21 Jbid, para. 172.

22 B 31 SRV ) TXARIZ & Y in [the terms’] context] (ZFIY 35,

23 SGS v. Pakistan, supra note 9, paras. 169-170.

24 Jbid, para. 168.

25 SGS v. Philippines, ARB/02/6, Decision on Objections to Jurisdiction, 29 January 2004.
<http://icsid.worldbank.org/> # fH S 4172 BIT |3 Accord entre la Confédération suisse et la République
des Philippines concernant la promotion et la protection réciproque des investissements, signé le 31

mars 1997. <http://www.unctad.org/sections/dite/iia/docs/bits/switzerland_philippines_fr.pdf > (F{AIE
X, FHIED D BITIESCE S (R BIT &A#&30)



obligation”/%, ENIE LOFFE L b B LB, LI MINLAELLIRE A END
EHIWT L7e, ZO/RIZEWT, SGS v. Philippines HI#riE, SGS v. Pakistan ¥ & IE
72> HXNLT D,

ZORIIL, LLTD 3 fUCEEHTE 5,

9. XEEWHHT L, “any obligation” | Z[EWNE EDOFEHEE (2L 213, B EO#EE)
LB EER DL,

X 512, “with regard to specific investments in its territory by investors of the
other Contracting Party” CH& S AENA 5 FH 1L, @HEIZENE LORBEOIZT T
HHME, ARAMERICEARTY, “any obligation”lZ[EWNE EOZRE 2 EGier Lt EZ D
527,

F7o, B LXK BIT OfRE HITEE A FI 72 (favourable) G144 % Al L AERE
T2 LTHLNSG, RBRICAAME S 3D Ha TR ERE AR 72 & O 1IR3~ &
TH5H28,

HH A, EIEIL SGS v. Pakistan Iz &M L T\ 5, £ 2T, fhEIEIE, R
Wr& OXENZLLTFO 2 SIZBWTRAD,

F9. LEOHENEETHD, AL A—"F XX BIT 11 5§ (k@) 1%, “shall
constantly guarantee” &\ ) RCRARHIMER KRB EZHNT WD, o, FFED“the
commitments it has entered into with respect to the investments”|¥, A A XA —7 ¢
U vy BIT 10 45 2 THD“any obligation it has assumed with regard to specific
investments in its territory” X D $ HWEWTH 5,

o KRBT REPENIL TV D FINTOMBEIZ DN TIE, 74 U BB AL X
LIS DI & fiifs LT d BIT IZBW T, [Al— D 3CE ORI HGESFSEIAN BIT OKRBIZT
R FEEBEICHATEINTNDYZ LE2EETDHL, 74V B — 2 ZABITIZE
T AKIHESTRIEAZ MO 7 ¢+ VB BIT OFNERLD L OITHRT 52 LiX, =i
AU T30,

26 Jpid, para. 115.

27 Jbid, para. 115.

28 Jbid, para. 116.

29 Ibid, para. 124, note 58 |2, 1 ¥ U A L D BIT3 & 3 I, A7 % & ® BIT3 % 3 A EIT b T 5,

L, MEEDE 9 & 2 A LITRRY | HEICIIFE - OLE TR,

Agreement between the Government of the United Kingdom of Great Britain and Norther Ireland the

Republic of the Philippines for the Promotion and Protection of Investments, singed in London on 3

December 1980, entered into force on 2 January 1981, Treaty Series No. 7 (1981), Cmnd. 8148.
Article III (3) : “Each Contracting Party shall observe any obligation arising from a particular

commitment it may have entered into with regard to a specific investment of nationals or companies of

the other Contracting Party.”

Xy

Agreement between the Kingdom of the Netherlands and the Republic of the Philippines for the
Promotion and Protection of Investments, 27 February 1985.

[ZOFRMD3E3ET, AFYA—7 ¢ ) BIT3 & 3HEF—LE, ]
80 FEIIHTRIITEH L Ty, FRESRN 31 &3 He (TSN TWOEEERAD 2@H

9



Ho &b, SGS v. Pakistan W & JFHIR RGN B> TN DL Z EIFHATH Y |
MBI TR T & 5l OFE TIE RV APEIE S Z T+ B L TH Y . SGS
v. Pakistan f|WriZxf LC, TR THIRAIZRMIRZ T 5 0] LM L7z 3, TEfhf)
FITRAFR TRV LR~ 72 0382 U THEHISI S 2 B IZ 9% & 3612, SGS v. Pakistan
WS, AA A —s"F2H 2 BIT11 FRid [ZREIBITICHNEERNIE - ITBUHEE 2 & D8R
ROKIR] LEfRET L2 b TE, FIARIRGAEIIT) 22REK N F BIT &K 2 A
LD, L2 LTkt L, RHGESFREICER DA & 5 & T, £ ERRHE
EICEEMELZ G R 02 LTHY, TBURDOKIR] X HIANIGG) L) BIRAR ST
BEEMEDSERE SND Z LT, & OHEHI B IR TU 533,

7272 Ly JRANB 72 SEGIIERWICHIEDR & 5 6 OO, BLEDFEGRIZIH W TIE SGS v
Pakistan ¥l & EIE EREIENVEEE RN oT, £V 9 D, SGSv. Philippines
fPEIEIC LR, HAGETFSRIEIIREZNOM PN LEZE T L O TIE W3NS T
o5, MFBEFHREIL, BIT YFENRZMET D2 LI X051 &Z1T 2B OHH
(scope) |2 Tl 72 < . Ffi(performance) (21> 535, T 72bb, BEONEILZH < FTHK
IZRVIRE S AL D36D T > T, FHDONE ORIEN EEREDOREIZ 72 5 D TIXZR U3,
O, AETHBEE 2> TS SGS &7 1 U B & DML, K LofhgHc
BT 2FFRIIAETT7 4 U ORI CUEINS, L OHEDNH 538, Vivendi Fif
KRR BN 5 B0 | FROREN BN ZANER TH D56, HREIEIT YN
R OVEERIRG IR E 52 HXETH D0, LR o>T, #HEVAN (740 E)
DEFHEOFHMHENYEEMOAEELILT 4V B HHFTOHRIC L - THeEET 5 £ T
AMESEITHE 2 T3 2 L IXTET |, AR B AREME 2 R <4 (2o, TRHGEsr I
BRI OMEFLEZHE BT SO TRV L OHW, BIO, AMEOHERIZOWTIE, &I HLIZBW
THRT %),

ZD oD SGS WL, FFESFSREADEREIC OV T, KERFEmAEMNFOEE Z 42
Lo, bolt, ZTZETICRATEZL YT, MEIZ, TTIA ISKHESTFSRIEN
B DHGAENNIKNER T U A ER & 72 D0 &V D) BT TIENL THILTULRLY,

Li=botBbnsd,

31 SGS v. Philippines, supra note 25, para. 120.
32 Jbid, para. 125.

33 Ibid, para. 125.

34 Jbid, para. 123.

35 Jbid, para. 126.

36 Jbid, para. 127.

37 Ibid, para. 128.

38 Ibid, para. 137 (Article 12, CISS Agreement).
39 Vivendi, annulment, supra note 2, para. 98.
40 SGS v. Philippines, supra note 25, para. 153.
41 Jbid, paras. 154-155.
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SGS v. Pakistan H|#i Tz, [BIFMUZRGEICIT) 2RERN TTAER D L%
WHTEY, F£72, SGS v. Philippines HIlrt,, H EFTAAS A -7 4 U EL BIT ®
10 5k 2 HOMRIZ LV a2 80 CTnd, Led> T, MtShd X id, KFEST
FHE (H5Lxb0) ICEDXEIRIEVPHVLNTEY, EO L5 RURICE LTINS
BAIT, BREN S TA X% bR T 50, ThbH, FEEE. —>D SGS HIrD#,
FIR ST SRA DR ENZ BT 2 BB — 12 Tid e < . BARBURI RO ST SI8 0 SCE MR
(CHE A EE HIER W DhvREN D,

2. K RELE 2 UL 50k

Salini v. Jordan (2004) («f # V) 743l 2K VBT E ORINTES L SNE 0 TOL DR,
TANERE D < o TRNENVE Ul thifl) 2T, BN, A 2 U7 -3 BIT25 40
(Z &0 BK) LB ITERRE EoRE &2 d L ER L, BIT (0B #EHE 2 RILS 1T X
&L, 2R/ AEDIFIF, ROWY THD G-+ 77 ETHEL,

“Each Contracting Party shall create and maintain in its territory a legal framework apt
to guarantee the investors the continuity of legal treatment, including the compliance, in good
faith, of all undertakings assumed with regard to each specific investor.”

{h1355E(Gilbert Guillaume (President), Bernardo Cremades, Ian Sinclain)i, —-2® SGS Wiz
fikivoo, A X VT —F Y BIT2 fc 4 HIT, A A—"F2AZ U BIT AL A—=7
4V EY BIT WFNOMAEFRA L b5, ST 5, A 2% 4 BT NERH:
ORI M OHERF ) ZEDLDHTH Y FIREZETT D LIFTED TN, LR
> T, BFNER D - 72 & LTS BIT ERIFHEAEET, RIERKE L THERNOE
D LI AL FARNIE DOV THB S N D &5, LD,

Eureko v. Poland (2005) (#7 > #{% Eureko ¥, &—7 > FEHEREBREH PZU O 20% (4
fB6 T=—nm) ZWAL, &6I0, RO FHERGT 52 LICOER—-F V FBIFEAE LIS, K
—F ¥ FEHZESTE, marcis) 9TIE, 74 —4R—7 > N BIT 3 §& 5 HAHELE
ol

“Each Contracting Party shall observe any obligations it may have entered into with

regard to investments of investors of the other Contracting Party.”47

42 SQalini v. Jordan, ARB/02/13, Decision on Jurisdiction, 29 November 2004, JCSID Rev.-FIL.J, vol. 20,
2005, p. 148.

43 Jbid, para. 120. Agreement between the Government of the Hashemite Kingdom of Jordan and the

Government of the Italian Republic on the Promotion and Protection of Investments, signed on 21 July
1996. <http://www.unctad.org/sections/dite/iia/docs/bits/italy_jordan.pdf>

44 Jbid, para. 126.

45 Jbid, para. 127.

46 Fureko v. Poland, Ad Hoc Arbitration, Partial Award, 19 August 2005. <http://ita.law.uvic.ca/>

47 Agreement between the Kingdom of the Netherlands and the Republic of Poland on Encouragement
and Reciprocal Protection of Investments, signed on 7 September 1992
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3% 4 (Yves Fortier (President), Stephen Schwebel, Jerzy Rajski (dissenting)*®)ld. 3L = “shall
observe”, “any obligations” D D E MY BEEME K ORGE &5 DO BERYO, f
MVEREEIN G | BEHNERIE 3 5k 5 HOER b T 5 & OFIWrz L, EERICTAMIZ
BOWTR—=F 2 FRZEREREZTHZLI2LD BIT3SK5HIGIERK LT, LFRE LT,

Noble Ventures v. Romania (2005) (v—~ =7 E# itk CSR O RELIC & KL L —
~ =7 B & OB TR SN R0OMSEE D < 5g) BT, T AU IAERE-L—<=
7 BITHD 2 4 2 H e SR E o 72,

“Each Party shall observe any obligation it may have entered into with regard to
investments.”

{1385 E(Karl-Heinz Béckstiegel (President), Jeremy Lever, Pierre-Marie Dupuy)id. & 72 5 DX
MEDOREOHESY ThHDH L LTXERROEEZMMEICITHH L, CE OWMENE
6, I DA MMERESTI KOS O B8N b . FKNERIE 2 45 2 HH ¢ i@ 24
Lbon, LHBT LT, 722U, AETIE, BREKDBFEH SN o772, BIT 2
% 2 T ¢ JEPUTFBE ST TR0,

Z @ Noble Venture f#iE L, FLILZROIER BT > TV D, IESEIL, Wiie 255
BHEOWNRDENRD 25 2HcEXEET LD, £vE b, “any obligation” &
W) —RIKEIZRLEIC IO LT, FKNOME BN —EDRENDRIND D, &V
DREIEH V15525 AFCTB W TEERRERPEC T RNDOTZ O RZHm L Db
X720, ERARIZDOTH 56, £, ZORD, AMPHBTOEN D RERFR Lo
TV 2 &iT s,

3. Hn AEm?  TMHEE L L TCOITR DD HIENT GHE X

<http://www.unctad.org/sections/dite/iia/docs/bits/netherlands_poland.pdf> [ - J - FEFELESC, HllE D
D EITITIECME e (GRAIERE S0 .

48 Rajski AL, Z OHWHE, EEAERE~OIEEASNCL LAAETHY | ENGEICKL
THEREAZERT IO TH Y ENRE, S8 L TW5, (Eureko v. Poland, supra note 47,
Dissenting Opinion, para. 11)

49 Fureko v. Poland, supra note 47, para. 246.

50 7bid, para. 248.

51 paras. 248, 249, 258.

52 Ibid, supranote ,para.260.

53 Noble Ventures v. Romania, ARB/01/11, Award of 12 October 2005. <http://ita.law.uvic.ca/>

54 Treaty Between the Government of the United States of America and the Government of Romania
concerning the Reciprocal Encouragement and Protection of Investment, signed on 28 May 1992
<http://www.unctad.org/sections/dite/iia/docs/bits/us_romania.pdf> (I « L —~ =7 FEILE)

55 Noble Ventures v. Romania, supra note 53, para. 56.

56 Jbid, paras. 51, 60.

57 bid, para. 51.

58 Jbid, para. 52.

59 Jbid, para. 60.

60 Jbid paras. 61, 158.

61 Jbid, para. 61.
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RANZ Z ORI fitiL 7= D1X, Joy Minging v. Egypt i (200062 T 5, Z DFEET
I%. Joy Mining N7 MZEBT HHILILOBFRICHLERREEZMA L, =27 ki
XN EZITTEH DD, Joy Mining W=7 MIxF L CTHEHL CWEHAREZ, %%
R ITEEL T RNWE LTV EREA LN RS FY RA—-—2 VT b
BIT (ZEX T D0 E 9 3 grbitic, h#EkIEFrancisco Orrego Vicudia (President), William
Laurence Craing, C.G. Weeramantry)lZ, D & | BNA XY XA—= 7k BITSDED
D FEMEITIZY LiaWnicd, AR EHl L7264, (26 00b b, Ba
IR & LT, FHESFREDORENCSOWT, HATHmaER L, Az T
MIRE & 72 > oA SRESF 4RI (M BIT2 %25 12, AR LB ThHD,

“[...] Each Contracting Party shall observe any obligation it may have entered into with

regard to investments of nationals or companies of the other Contracting Party.“

EIEIL, ZOREIZL > TH 5 5K LD F NI EOMFIT2 DD TIHAR <
TR LD FNRAE T D72ITIE, KA EOMERINE ST D0 K EOMER DR E NS
KOURHEZBLELETDELICKRAKTHLLEIRESN LD TH Y | AFIZB W TR
HINZ N OFERIT AR AN ZINAKI T 2 D Th o T, FHNCEES S MPEIE T E TEHE L
Frrolgun, Coflllr L7266, AW T Z L, EOBA 2 < I OFmil I &
PSR TNR,

& 51T, CMS v. Argentina F-:(2005)87 (7 /LY o F o DR fEHIC A %+ 5 —H O FED—
DTHY ., TIEUF N TREN AERICHEFT D TGN OV HEFETH H CMS CREMR¥E) 28, 7
N T U BR R OERNNIEIC LY R LIRIREMD . 2k 7 2 ) B ERE -7 V€ F > BIT

62 Joy Mining v. Egypt, ARB/03/11, Award on Jurisdiction, 6 August 2004, ICSID Rev.-FILJ, vol. 19,
2004, p. 486.

63 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Arab Republic of Egypt for the Promotion and Protection of Investments,
London, 11 June 1975, UNTS, vol. 1032, [-15181. (35E1E30)

64 Joy Mining v. Egypte, supra note 62, para. 63.

65 fh#AEix, L EOBMIZ LY | AMPEEITERER LR [], Ledo T, SRS ARRE L
OB T IBERICOVWTHERT O LI ARLBIIRDLEE AL, LLARRG, BYOMES
F O ED N T IFERRGFHEOEENZ OV THREICT 27291, T HMOBBEEZLITED EiF 5
Z L &35 (Ibid, para. 63) & LT, FRBESFRIEIZCOWTEHMEIBO TCND, HEmTdhdZ &L
Tz BT 2 L 2m< 42 b d & LT, Emmanuel Gaillard, “Centre international pour le
réglement des différends relatifs aux investissements (CIRDI) : Chronique des sentences arbitrales”,
Journal du droit international, 2005, p. 135, p. 180.

66 Joy Mining v. Egypte, supra note 62, paras. 81-82.

67 CMS v. Argentina, ARB/01/8, Award of 12 May 2005, <http://icsid.worldbank.org/> Z ®¥|¥ri,
Eureko H|#735 U Noble Venture Il L 0 el & Civ5d, Lo L, Eureko ff# CTIINAE RS %
CMS HIr a4 5IH L TH 53", Noble Venture HIWr b Jefil 2315w U 2 BIC Z 0HEplIcfin T 63, B
ZH<IE, WTILOFRITIB TS, MESEIIHECHIE S O E £ TIZ CMS 2 2T 52 LN TE
RholtbOLHEIEN D, b o &b, Noble Ventures W )7 75 7 61 1%, CMS W22+ 25 2
EIL s TEaEBBMENTZbDOTHHAREMEIZSH D,
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D25 2TH O8I IET L7z, & 3 L= 34) IZ B\ T, M1 #4E (Francisco Orrego Vicuiia, Marc Lalonde,
Francisco Rezek) (&, Joy Mining v. Egypte ¥ O Fims = 5 AR LD . KIHGEST SR IE
BoLWBETH>TH, WHRDIFEL b FAVEX 2T 2D Tl o
FIUFR L PE2E 1 72 1R T (purely commercial aspects) |ZFFINC LV ERESIN2WZ 2 HH D | il
5B ETIFAEREIC L 2BRRNMADRD DGEICIIFNC L 2RENHVED, &
WART269, b o bt ZEOIBMIFIZENTIEARNT (ZoHkid, #%Iic ICSID #HHIERAIC
LOmYH ST, L, FOTEFERILI IR RAICIEBR LAanT,, Rds, RKIETIET
NWEBF o OITAI TBUFETZIIAERIC L 2RI 2T 5 & S, KARGE
PRI DB TRIE STV D2,

Z LT, WEMIZEEZROD, fit\ T rIL72, El Paso v. Argentina (2006)7335 &L Y
Pan Am v. Argentina (20068)4D — O DMEHIKI TH D, Z DO _HODOFEHFIL, WIhnb,
RSB FRHEBLTCTAE L F BT 5 A MBS L OREEICEKE L. 2001
EOTNE T R ERRITIE O ZRHIRCEET Y TR SICivgELZIT &
FRERLTWDLHDOTHY | BRI FHROHG TR I NRNoT2b DD, N AN
Brigitte Stern % fh#i N 1254 L. ICSID 13 &4 FE DO REICESWTlifh#EDE &
L T Lucius Caflisch %i®{T: L 7= (#1357 Af54:fh# AN1x. El Paso Tl Piero Bernardini, Pan Am
TIX Albert Jan van den Berg), fP#ECHIBISCIE, 1ZIEF— &S -> TRV, Wiy, CMS &
LR K—T LB F U BIT D25 2H e BN 7o o 72 FHITH D,

WP EAEIC L AviE. EHMHEE 7= 5 [E 5 (State as a sovereign) & BH A 72 5 [E 5 (State as a
merchant) & 2 [XB L, BIT (2R fPEZFMT L5 ENTELDRHIEDOHRTH D™,
Z DO H5% Joy Mining v. Egypt fih#7 & Vivendi BUE FRiFAIZEBE R LV /RS

68 BiiBTE 54 DK —/L—~=7 BIT2 5 2Hc &L[A—,

69 CMS v. Argentina, supra note 67, para. 299.

0 fhEIEX, = ORI E R 5 EH & LT Lauder v. Czech Republic, Genin v. Estonia, Aguas del
Aconquija v. Argentina, Azurix v. Argentina, SGS v. Pakistan, SGS v. Philippines, Joy Mining v. Egypt
ZZ0F % (para. 300)DHTH D, LL, 2095, %D Joy Mining v. Egypt HIEHIs222 5w TcIn
Zi_XTH Y, SGSv. Philippines 12 Z DREZFH U TE LT, 5IHT2EBERARHTH D, TN,
SGS v. Philippines 28 472485551213 ) TRER P FROBK ZHBR LSS, Lib~7- 2 & & ok
ERLZENTEHRETHY ., TNLUAOEFTIEE L E ORAGETFRENME & 78> TW RV, Joy
Mining ff#3E ¢t CMS f#%E ¢ Francisco Orrego Vicufia AR Z2HD T\ D Z EITITEE L TR LEN
b5, ek, 1E9IBBMH,

T BRI OV T I, #2487 103,

72 CMS v. Argentina, supra note 67, para. 303.

73 Tl Paso Energy v. Argentina, ARB/03/15, Decision on Jurisdiction, 27 April 2006.
<http://icsid.worldbank.org/>

74 Pan American Energy v. Argentina, ARB/03/13 ; BP America Production v. Argentina, ARB/04/8,
<http://icsid.worldbank.org/>

75 El Paso v. Argentina, supra note 73, para. 79 ; Pan Am v. Argentina, supra note 74, para. 108.

6 ZOEMICHEENRD D Z EITRHEET0 DY,

T BIH IS TV D DIIHRIEB S OTUNRE (supra note 2)D para. 96 TH Y . & Z TIESHFNER & K
EREDRBIBIBRENTNDHIZE EED | TEHEEZLIER] & HALLIER] L ORBIZRET D
DIFRHNZR, FTo, FFFFHRIZEBSIIRAGETFRBEIC OV il L TV RN Z LIZBIEERMLIET
H5,
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ZbDTHDH, £iz. K 2004 FE7 /L BIT™ 24 5§ 1 H a (L, HIEIT investment
agreement ([ZOWTEEEMEZH T 25 & EDH TE Y | investment agreement & [XEF N
FHEHELLTHIET L2060 THLZ b, AMEMPERIEOR ML FFT 5, Lk~ T
679

S BT, WPEIEIT, SRAEN SRR T R INEN 2 AT 2 &V 9 e filiaxt LT,
Z DX D IZHRET UL BIT 20N EEERIZ72 > CTLE 9 (SGS v. Philippines (x93 2 #tH)
80 )7 SRt E RLMT 3TV B (Eureko v. Poland (259 2 #E4)8L, HLIZ PAZERY 72 25912
[E R 72 Tt (2 L DRk &2 5 2 D 351372V M(Noble Ventures v. Romania 253 2 #0832, &
WORLHITH D, 61T, —MEmE LT, ENIELERELE OXBIZMEL TLE D
LAZON D & bEER L T\ 583,

ZDO X DT, AIEMRIRIEL, H“HWKRIE?ZC EFEER L LTORRDENEEND
po A BRE . FRNEMIR T RILEN 2 AT LRV, LT 584,

CMS v. Argentina (Z J | El Paso v. Argentina & % )X Pan Am v. Argentina (2
. IR CRIEED N % 7k LTz Joy Mining v. Egypt (Z¥ X, 2D X 9 72385
DIMEHIET ORAEIE. CEMHRITIEKIL L2 EWVWDH EZAHITH D,

4 e SRR B MR

FRNERIT X0 R FESFRINER N E U D 2 & 2R < §R& D W 03 K AGE ST 55
HOXF AR L., fRANZHE 2 2 EHIW D LS U DRI FER Y 2Rk D, &
WO MM, BIEE TRV TV D,

Siemens v. Argentina (2007)85 ( N1 /43 Siemens t=F£&4-D SITS 4 (7 A8 F L iEN) 23,
BER - (ERID - #EEHY AT MMERREZ D7D ID /1 — RERIZ D& 1998 4EICT VB F VBT &
B EFERE LT L 25, TOBRRKIN, 2000 FEITHIL LT B o F o BRAEREICL Y 2001 FEICKT &
=gl TIX, ZRGEXKPHREFREEN 2D LSz, RAY—TLE F
BITS67 55 2 TN Z DSIETH 5,

78 2004 U.S. Model Bilateral Investment Treaty.
<http://www.ustr.gov/Trade_Sectors/Investment/Model_BIT/Section_Index.html>

79 El Paso v. Argentina, supra note 73, para. 80 ; Pan Am v. Argentina, supra note 74, para. 108.
80 Fl Paso v. Argentina, supra note 73, para. 76 ; Pan Am v. Argentina, supra note 74, para. 105.
81 Fl Paso v. Argentina, supra note 73, para. 77 ; Pan Am v. Argentina, supra note 74, para. 106.
82 Fl Paso v. Argentina, supra note 73, para. 78 ; Pan Am v. Argentina, supra note 74, para. 106.
83 El Paso v. Argentina, supra note 73, para. 82 ; Pan Am v. Argentina, supra note 74, para. 110.
84 Fl Paso v. Argentina, supra note 73, paras. 81, 84, 85 ; Pan Am v. Argentina, supra note 74, paras.
109, 112, 113.

85 Siemens v. Argentina, ARB/02/8, Award, 6 February 2007. <http://ita.law.uvic.ca/>

86 Vertrag zwischen der Bundesrepublik Deutschland und der Argentinischen Republik iiber die
Forderung und den gegenseitigen Schutz von Kapitalanlagen, am 9. April 1991. (i « FEIE0)
<http://www.unctad.org/sections/dite/iia/docs/bits/germany_argentina_sp.pdf>
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“Jede Vertragspartei wird jede andere Verpflichtung einhalten, die sie in bezug auf
Kapitalanlagen von Staatsangehorigen oder Gesellschaften der anderen Vertragspartei in
ihrem Hoheitsgebiet ibernommen hat.”

“Cada Parte Contractante cumplira cualquier otro compromiso que haya contraido
con relacién a las inversiones de nacionales o sociedades de la otra Parte Contratante en su
territorio.”87

1%k 4% (Andrés Rigo Sureda (President), Charles N. Brower, Domingo Bello Janeiro)l%, 7 55 2 &
[ICFR Y FEIRT & & L, KEICET 2 BEERIFREONRHHANTH 5, Lk
N8, oL, AMETHIEL 2RI OLFE T SITS LT VB F U THY, HAL
A Siemens |[FHFE TRNWI L AL, TR 2HDEMMIBE L THRN, Zo b
T, TABUFUR, ZREWV-STEH, HEZE (Investment Agreement) & [ENITEEIC
RS D3ty v a T ERD Y KRETRENGRETDLOERMEDOHTH D
——ZHud, TEMEE & LTOITA) OBPKMGESFRIGER L RV 155, LS el ses—&
FRLIZZ EIZOWT, 75k 2 X any obligations” L FEH TWDHDTEN G, T DX
(CEWITZRVD, S L T0DY, H< E T, LEMRICES HimTHh 5%,

ZHUTHK L, Sempra v. Argentina (2007)92(KkH A BAFICRES54 % KIE 37 % HNT A,
2001 FEOT N o F B R K OSIMEB RBITIC N 9 BB HIREET Y TR IV ikEL
ZF T L EE, K—T YT BIT 2 4 2 M e SR E 25TV T, TEIE(Francisco Orrego
Vicufia, Marc Lalonde, Sandra Morelli Rico)l 3. FIFESFRIE W - T2 piE, 2T, mE
DERUEFH L LTOTENHAE L DER & EMEFTOHRN R LG HITEIZ 3 TrE X
EEFBILTRY, IfPEELZDOLIICERD, L 5% LT, AMETLEHR
THEITEMEE & L TOITR TH L7120, KRETREOMRIRVEDS, LHET5

87 ZRAAhEHIWT 2 51 STV % (Siemens v. Argentina, supra note 85, para. 196)F:RIZLL T D LB,
“Each Contracting Party shall observe any other obligation it has assumed with regard to investments
by nationals or companies of the other Contracting Party in its territory.”

88 Siemens v. Argentina, supra note 85, para. 204.

89 Jbid. [RI CEREH G, RERK OF A FIErT 2 013 BIT (h#ETH 2 UM E S PERETH
2 OME (SGS v. Philippines TZEFREMOME L L TSNz b D) 1T H AL MBIV, &
HIRRTN D,

90 Ibid, para. 206. Z D#531E, Siemens (IRKLFE TRV L2 LB ORLRRDOT, FiwLs
25

91 E] Paso v. Argentina, Pan Am v. Argentina Mi-f|#r o3 0 A %I Sl ZnbTh b o, b
HIEr~DF KL 720,

92 Sempra v. Argentina, ARB/02/16, Award, 28 September 2007, <http://icsid.worldbank.org/>

9B (2T LWHIOIMETH D, ZOHWOPERIZH X7z Siemens v. Argentina ~OF &3 720
DT & 1572 & LTH, Noble Ventures v. Romania (Z U3 para. 309, n. 111 IZ3[fHEN T 5) 28
ZoroICdBRTND EFE LWL (EFE). Eureko v. Poland (35 2ICE\HE I N TV 5, fhEEED
Orrego Vicufia (%, i CEM 72 #im 2 BB L 7= Joy Mining v. Egypt THEZHEDTEY ., £7-. CMSw.
Argentina THEZE O TV D ([AFHETIX AN DO — N TH D Marc Lalonde b i A TH - 7).
IEfEICE 9 72 51%. [Orrego Vicua BNEZBOIMEEITET) ZOLI 2HBE FL TS, W)z
EThD,

94 Sempra v. Argentina, supra note 92, para. 310.
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9% Z OHWHERRICBWT, ML Kk—T LB F o BIT2 4: 2 HH ¢ O LSRR
I U470 TUN RV 96,

ZO X, M E I EEIIOW T, fimBIEICOWTY, REGEA B 55080
ESAAN

5. i RKLSNDREE L HKIH

FATRAT2 LB Y | RIRETRIEINIRNE DG E D HITHERET D L ITR S0, &%
EZANENERNIEC Z VAT O KR (—His0) IOV THRIELE RV 1E5,

ZORETORIENPYO TilimDOR R L LoD, §TIZE KL CMS v
Argentina THh 5, BIT - FEEFLOLEZO N L IZIEFCFEH & LT, LG&E v
Argentina (2006)973 % 5, TI/LE L F 0, 1990 FAR D H A fiimEEREALOBIE T,
HNEDEANZK D720, ZAEZEPHIIRZ LT 2 L DO TE LZ/KEITH Ak 2R ET D
& BLO WEEHEMIELY TREKRVTHESN, TAE T VEIRIZE O
E—HNCAEETE RN & 7o EAERETITBCE TED 2%, 2000 LU DRSS
RO N BIEE - BSEB LI LIl o&, TAB U FURERD T ATIBES
DRz AT L T TR 2E LG&E 23 P2 i LTz,

{138 5E (Tatiana B. de Maekelt (President), Francisco Rezek, Albert Jan van den Berg)id., Z D5
it BUmIC LV LG&E OBEMENZEN R b D L 72> T Z & LG&E ORED
AR Z OiEf - B K DHIEDO FTHAMi 2 LF 5 Z & Tho7eZ Linb, Zhbik
B BT E OB Tl < | LOG&E OFEICHET 5 BEMEE ThH D729,
ZHBIEA c B OEIIK—T BT BIT2 4k 2 TH ¢ OEX LT 5. &Ik
L7299,

X 5|2, Enron v. Argentina (2007)100% (FIF[F UFEBGBNOE U ZHEHITH D, fif
F4E (Francisco Orrego Vicuiia (President), Albert Jan van den Berg, Pierre-Yves Tschanz)iL, L& D
B OEM 55 %2 Tny obligation” 3224 EOEBE L ENE - BI5 LOESZ G

95 Jbid, para. 311.

96 Noble Energy v. Ecoador, ARB/05/12, Decision on Jurisdiction, 5 March 2008,
<http://ita.law.uvic.ca/> (2B T, #iE(Gabrielle Kaufmann-Kohler (President), Bernardo M.
Cremades, Henri Alvarez)iZ, &N EEND)LENSLEIL, T T VIREDONRE R VED
FOEHEHERL 2 D] (para. 157) (=7 7 FCHBIT DENEDORENMIISM U7y A ~ o35 B8
FINZPRA T 5 KA ¥ Noble Energy 28, =2 7 RAOfc pEBERZNNTHY . WAIKY =572 L L
THEE R L CTFH) L _TEY ., Sempra HEIEEDONIGZTENWE O L Bbhvd, 72720, &%
WridBEMERE TH Y, MEIEDL TZOBEBETT V7 LI REOBEHIZ W T+ 2 X372\ (para.
155) L7 ETOF K Th - T, FHMleimi TN ShTunun,

97 LG&E v. Argentina, ARB/02/1, Decision on Liability, 3 October 2006. <http://icsid.worldbank.org/>
98 Jbid, paras. 38-42.

99 Ibid paras. 174-175.

100 Enron v. Argentina, ARB/01/3, Award, 22 May 2007. <http://ita.law.uvic.ca/>
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GG D, Lkl LG&E v. Argentina & [RIBEDFERRIZE L CTU) 5102

L7222, CMS FHHHETHEEEQ0NIZIB VN T, Fipl|ZE B2 (Gilbert Guillaume (President),
Nabil Elaraby, James R. Crawford)|X. 245 3 DO FHB| THFbivi-k—T /¥ F o BIT 2
k2 c T\ T, £ D“any obligations [each Party] may have entered into with
regard to investment” &\ 9 3UE  (#iZ“entered into”) I[ZHH L, ZOFRENKG LT 5
DIFA BN K 5 Fe¥ (consensual obligations) Td o T, X HAYIZ Tl 72 < FFED TR & DY
FRLEDHETHALT H2BBETHY . ZIUNRBHE TH LD, HDOWITREFRDOHA D #i &
AE MBI T 2 (intrinsically linked) S5 &5 DA TH D, EHIWr LT\ 5108, Z ik, [EHN
NABIZ KD EZAEDRA O BEHE P RIRETREOMNR &2 556 2 KEIZHIRY 2
LOTEDHLD, ZOXIRGEENHVIEGD Z L2 REMIICHET DT TIXZRUN04,

B. Fis

(XS omEDOEW] 7253, any obligations 72 & &9 LE N LD FEH
ZHEBRT D LIIEZ DRI, Lz - T, FIROESTREIIEN Lo BT L2 dR & L
ey, EERT LML, IXE0EFEOEWK) 28120 OBEGNRBEHZRR~T D0
BN D, FIHESFRIEE 2O X5 IZHIKICHET 25 El Paso 7¢ EOIWpliL, EICA
=890, AREEER - EEE L EPREE ORI - TIA 2EZEONIATE DI % %5 L
THZEEMIWE LTND, 2D 5 B ZEMEDINOET 3 A 13 U DI §LC R
FL(L, 2), FtWT, EROLWATA L AR L LTOITH & DRFNT DN TRORFEAIC
i U 5(3.),

B, INHOMBEICIZ T, CMS v. Argentina BUE FiebrslZESREIZ LY
Bz AERRENEICHES IEANTK L TA 5 26 EE2IXENE EORBEOEKIC
DN, YFLIEANDODEREE T 2 H4ME AN BB FIT [TA ORI HEFRIEEN 2 EiRT 5%

101 7pid, paras. 273-274. fFEIEDE M Orrego Vicuna Th B Z & AELRIEN,
102 1pid, paras. 275-277.
103 CMS v. Argentina, ARB/01/8, Decision on the Ad hoc Committee on the Application for Annulment
of the Argentine Republic, 25 September 2007, para. 95. <http://icsid.worldbank.org/>

LI o T, TAEBUTF Uinh I AREOHRTF 2Tz TGN tEICx L TT VB F U nEBER &
To TN & LThH, ZOHEBKENE TGN OV HHEFETH 5 CMS LR TR TX 52008 9 M iBIRET
Ho T, TORMBEIZOWTHEMMERIWHIIEEE Z 7R L TR0 & LT, RBEESIL I Oy OfhE W %2
Btv ¥4 L7z, Ibid, paras. 96-97.
104 7o, TR T URFEHICHZ T 5 @O HED—>TH 5 BG v. Argentina, UNCITRAL,
Final Award, 24 December 2007 < http://ita.law.uvic.ca/>T#H, WML, TAE U F U L D ENE
BB T VLT o — A F ) ARERHESAI(UNTS, vol. 1765, 1-30682)2 5k 2 THOK) oA S I8 8 S 4
Ry EFERLE, Lo, EiE(Alejandro M. Garro (President), Albert Jan van den Berg, Guillermo
Aguilar Alvarez) (%, EHIE SCOKIHEST SRR D HiIC BV T, MREENIEER D3R BIT O
ERFEZRBIGER T 5 LBRCHIR Lo, & DOHIBR T, KFESFRIEIZEE T 5 HRIC OV T LT
72\ M(paras. 365-366),
105 % OfE DT 5L ZATH D, —HloHEEF L, Katia Yannaca-Small, “Interpretation of the
Umbrella Clause in Investment Agreements”, in International Investment Law: Understanding
Concepts and Tracking Innovations, OECD, 2008, p. 101, p. 125.
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BafAd o EVORBEbRESINLTWD06, LasL, ZORBEIZET 2 MEHIENX
<L RMEOEEME S RN L BHb 51070 T, 22 TR #blkvy, £/,
SGS v. Philippines ¥|WriZ, 3CF O # O BRE(CED W TR SIEIT SN Lo
BadRed 2LV IRamIE L LT, L LB D, SRITHH A EIEEIR ST )
BENTOLHE I R RETRIFNER O BiRITZHEATREME 2 K < | L L T\ 5%,
Z ORI, FRESTREOMRORBE TIL 2 < | SR OK ALBEEIA & B DOfy Gl
HEHEOBRFROZNTHHOT, ILO [—BIHFAEEETE ] BLOILO [E559Y
FHIZ L DHANEEEIROZR ) OEFT T L 5,

1. A AR

FIFESF RN R NER & TTAER & T 5 L35 & TTA OO EITHESIRIC 2 >
TLZ 9. & ElPasov. Argentia / Pan Am v. Argentina IZ 33535, L2rL, &&IX
RN EEADN TR IND LIFR ST, Z205EAI0IE ITA OMOBEILERICHFERRE
BT 5, £, BRICLA2BREDEHETH-TH, 72 & 2ITREZ AEIZ LD ZHWIE
ENEBIINHZRERR S D IZR G082 L A2E 2 5 L MR ESFARIE L TTA Ofho
BE & D RE DA B EZ AT 52 IEH LN TH 5109,

#1Z, ElPaso v. Argentina 285 9 £ 212, BHENZATHET HEFOIT 2D HIBFIK
WAFREOM R D &35 & EERITE, WHRPAESE FARBERHEN R ENREO
OGO FESTFRIEOER HFBO HILDH Z &7 0 10 Ky HGEST 450 4 BI{E 12
EODHERNKDILTLE 9L,

106 CMS v. Argentina, Ad hoc Committee, supra note 103, paras. 90-94.

107 &% AEN Y%L E & OBRIZB W TN E2 W LEIRNE EORBEA > TWD Z LG S
N5 biE, ZOHEERICKELTEZ 2 MNEIXR, ZOFEHAN R SN WEAIE, YRR L, 19
FOEST SRR ORBILAE U570, Gaillard (380K T & #8E % AE & ORIV TRIIBE (v L
ENE EORERIZEBILR) 23 L Tuvie < Th M Bk IR RSP SRINER & ik L5 D LD
(Emmanuel Gaillard, “Centre international pour le réglement des diferends relatifs aux
investissements (CIRDI) : Chronique des sentences arbitrales”, Journal du droit international, 2008, p.
311, p. 363, L2 L., ZOHFAICZ OBEIZ OV THEEDHHETED locus standi 2 FH 3 5 BLH X &
TR,

108 SGS v. Pakistan, supra note 9, para. 161.

109 Emmanuel Gaillard, “Centre international pour le réglement des diferends relatifs aux
investissements (CIRDI) : Chronique des sentences arbitrales”, Journal du droit international, 2007, p.
255, pp. 292-293.

110 E] Paso v. Argentina & [[#kIC (7272 LIRIHIBTZ 51 A1) . AISRESF S EMHERZH I O 2Bk
T % F8R9 % van Harten 23 AP RIHICE S HHE OB L LTET 201, +a7e R & 24 (full
protection and security) # PR 72 #55 & Al 72 L OUA 2179070 %% TH 5, Gus van Harten, “The
Public-Private Distinction in the International Arbitration of Individual Claims against the State”,
LC.L.Q. vol. 56, 2007, p. 371, p. 391.

111 Hein-Jiirgen Schramke, “The Interpretation of Umbrella Clauses in Bilateral Investment
Treaties”, Transnational Dispute Management, vol. 4, issue 5, September 2007, p. 22.
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2. EHBRE & ERNTE L oK

ZiX, El Paso v. Argentina / Pan Am v. Argentina OH7ROH T o & 4 FREN A
BT CH D, 2, FHERE S ERNE L ORBINRSHIZ 2> IR BR0non, B
HIZARHTH 2, WIHICE L, RRGEST B, EERE & BEREE OB 2RI L
THIDTEREAT 2D THY GUERE T T A ERE R L2V O T, & X TRIREST
FHEEE), WPEGEOWWHIEMAREETH D,

3. INMESIE L COIT A &M T4 & DOXA

El Paso v. Argentina = Offt, Z OXBIEERH T D MEEITD <720, L, K
HOESFRIEICH R STV W Z O XBIDFEET H DIE e, Z LT, AN E LT
DT 2T DN T O B HESFSRIADERE T D DI 0> AT DWW TR U 7= 3B 72
AN

() AN SIH O BT RE AR

CTOXMEERLEFHE L TELRON, HEIEFROFE-ANEDO—-ANTHD
Thomas Wilde @ 2005 4533112 T 5, 2006 F 12 H = 7172 El Paso v. Argentina / Pan
Am v. Argentina 2N Z OWFFRICKE REBELZIT TWDH Z LIIESHITHRITE 5,
Wilde DERAZ —FICE L O D72 B, TRHGESTFRENE E Tz 1950 4R - 60 FR
MEF, ZOFREIT, FEZOZBFOANATAN DIRET H-0ICBEINTZ] &0 )
HLDOTH H13,

LovL, ZOERICH L TE, BERUAOREIE Walde OERET 2 & 2 A & B0 BT
DT 273D ODIREIZIRET 28 Tlde o214, e LAWIC, EEORZH %1%
LT, HEZNEEZAEE BT DR TIERD NN TH A ) BRENK DOGE
DEFEA TR Z RO S D & T AICKFESF RO R b 515, L) FiRb R 51
Do

ZHEH, KIC Wilde DE 9 X 9 B ENROLND L LTH, T E 50 FE%OH
RIZEDOFE EZIF AT DA WEL T2 016, (IZ, FFED TTA 12T D HGESTF
FHEORZ i m T 2o OIOEFIRREEZZET LN TELHETHo T Giok

112 Thomas Wilde, “The ‘Umbrella’ Clause in Investment Arbitration”, J. World Investment & Trade,
vol. 6, 2005, pp. 183-236.

113 bid, esp. pp. 192-193.

114 Sinclair, supranote 7, pp. 411-434.
115 Gaillard, supranote 109, p. 295.
16 G MR - BIHBTE 7 « 950 H,
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489824 (TSN IEERERND) 1< $ THREMNTERICE 8 E5), ZIUTYH A O
ELOBFECdH - T, 1950 « 60 FEITHEH S N7 CEOEFEIERE T2y, Wilde 28 13E
5 KO 2RI SRR 2 TR KRBT RIEZ 2 0 5 TIA b RRBERIZI3AF7E LIS 5 25,
Lol 2hidencino A ORFEEFEICHO LTHLNZSNENE ZLETHY
(6 X EAAGETFARIA T H UL 1950 RO A AR IR T RETH D] Lo E
BRICIE, AR 20,
—BIDHAET B2 HIE, =R F—FED 10 4 1 HN

[...] Each Contracting Party shall observe any obligations it has entered into with an

Investor or an Investment of an Investor of any other Contracting Party.”

EEDTND L ZA, 2xNF—EEEERNTUTLZRERETA K (20024) (ZX7
X, ZOEXLDOEFEITE X “a breach of an individual investment contract by the
host country becomes a violation of the ECT” T 5117, X 5|2, [A#FEZ 26 5 3 H(c)
IE. 10 55 1 HIZEAT 2804 2 R TS E o L Rl A AL BRI BE 7> & 3 IRAIZ BRAN
52 EaBOTEY, BRATERICA—A T VT AT — ST =72 LR
ZDOFRRA 2T > TV D, TD XD REANTONT, 1950 FFARDREREZARMLIC
Wilde @ X 5 22 F5RZAT 9 2 L ITIFERA 20,

(b) TTA DO — xR

LV EELOIL, TTA OWEENAKENG, TEZE D AMET) puissance publique & L
THTET L2580 R, HAEKOFEPMELRVGL] LI ERTHD, LLD
Y FIHGESTFSRIA & O BIE TE ORI DV CRER T B MEE BT 20 S, Z o FE
FEVDITIAE OB TERESNDGZEDRHY L, 22 TOFEmNEL RS &
BRI AICIRE SN D O TR Z L IZRN 2L,

T & ORISR TR MDA EESRREIZ 72 - 7o AREHI 2 F611Z, RFCC ¢. Maroc (K
%2003 TH D (FryafEtE0Er v 2434k ADM I Rabat - Fés Mo @il i o vt v v =
Y52 ADMIZARLZATV, A 2 U 7Sl THITHR T LE OO, STHMEREIZ OV T &0
7o =) 118 fh#EAE(Robert Briner (Président), Bernardo Cremades, Ibrahim Fadlallah) i,
FEDRD HND DL, EFNPEYEFE & LT TR < A4 /] (puissance publique /
autorité publique) & L CATHE) L7= Z & 23FER & daldZe &7, L aR_119 ) JEIEHE E AR
RO < HXLIE, ADM OITANER v TIRET L2008 9 b b3 Mk

117 Energy Charter Secretariat, The Energy Charter Treaty: A Reader’s Guide, 2002, p. 26.

118 Consortium R.F.C.C. c. Maroc, ARB/00/6, Sentence arbitrale, le 22 décembre 2003, JCSID
Rev.-FILJ, vol. 20, 2005, p. 391. 735, Z OMEHIBNTx L Tix ICSID 5§49 52 SRIC -5 < Uiz k23 72
Sh, FRRIEBSIC L DREN 2006441 H 18 HIZ TSN TWD, LaL, BHRIRETHFAFTHY .
HER7RINTZNEI DL ED, WEIT—UARHTH S, <httpi//icsid.worldbank.org/>

119 Jbid, p. 424, para. 65.
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FIDEIRE M 2 0 < 2B Th > TWHORBETIE AR, &l L7220, IHIZEET 5
RO, ZOTRIFEMTESRNTH R, MEERE~D L 51, BRYEELIEX
PR 2 RN BT T % (mal exéeute) A ITITERANTTED D (5% IHF 3 iE D % 1L
KB D) FRUCELVBIENARETH V| ZOGA IRV L T, 5%
HTEHLTEDLMHLTHDH2,

L L. WL OOMMEHIWIC Iid, SHEMHEREWR 2 R OV IRE S
v\, RFCC c. Maroc HIWriZ, AEHERRERE & OBMRICBW TS, BRI &
L TATEN L2 B B I DO ER 2 0G5 L~ 5122, ORI,

“Seul T'Etat, en tant que puissance publique, et non comme contractant, a assumé des
obligations au titre de ’Accord bilatéral.”
(Y FE L LTOERTIER AN E LTCOEZEOLB EHRFCHES BB L5 &%
DOTHD,)
Exnn, 2 LT, ZRCESS BN ADEREGE LT TIIAESE FRERE
BRI B0 LHIET LT Bz

RFCC c. Maroc ® Z ®¥|¥iiX, Salini v. Jordan O & EEHE K1 (2004) THIRIZ IEEE X
T2 (o2 L. ZoFEH DI, AN E LTOEZOTE LIZAERMICE D L5725 DOV TH
BT b7eune) o 72k Siemens v. Argentina &, WHOSUIRTH VD 72035, EHFER
EREEZA I DITAEN L LTHHTEILES B DA TH D, L) —Kima ik~ T %
127, X 52, Impregilo v. Pakistan I%, ZZREKR & FSREK & OBHRIZET 5 —Kin
ZIRANDWRRICB N T——F bt WASAERFAEBIE O X 5 72 BRI L OBIHIZ BT
<1x72<—— RFCC c. Maroc (Z4KH#L LoD, AENZITHET 2 EFE D) BIT EDFE
BIOER LGS, EHRLTnA128, ZD X HIZRTL 5 &, ElPasov. Argentina @
& O ITKIHEST SR & O Bl TAME N VEDIFAE 2 [RISRIHE N O EAF &3 5L, T4
WS AT T 2 EFZ TRITIUTB L2 A OEK 272 LG &0 5 GEn—fric
RN D Z L ERHRICLTWS, B2 HRD,

120 bid, p. 433, para. 87.

121 B SR - AiBIE 7 - 951-954 H,

122 R.F.C.C. c. Maroc, supra note 118, p. 419, para. 51.

123 Jbid.

124 Jpid, p. 436, para. 95.

125 Salini v. Jordan, supra note 42, p. 195, para. 155.

126 AKRETIE, WL A, B Eod 2 EWNE EOMBICAFET 6 2 Lica v U RFRE Lis (BRI,
S CENBHEFI~OMFEEZFAIE L, MAFEEOGERHIVUIMIE LI ET5) bbb d, 31
H AT DORBEZITHIE L, 24123 BIT OAESFRRRRE OB AR T 5. & FiE Lz, MERER.
ANF N L DMEA~DORIBEOHFEEZ LA+ & LTROT, TOMELE LT, AR ERREREEN
HLAEE L7z, Saliniv. Jordan, ARB/02/13, Award, 31 January 2006, paras. 99-100.
<http://icsid.worldbank.org/>

127 Siemens v. Argentina, supra note 85, para. 253.

128 Tmpregilo v. Pakistan, ARB/03/3, Decision on Jurisdiction, 22 April 2005, para. 260.
<http//icsid.worldbank.org/> AIFIEEDOZFMICL VY TN TEY, BENREEEXOFKIC
B3 2 fIINIR STV R,

22



INHEFOTFRIZONVTETHERM TSI L, AN ZITHETHIEZ TRITN
TR &L A DIEKZ 22 LIS ] L0 ) ORI IZ e STy, &
92 EThD, Acta iure Imperii & acta lure gestionis & O XA EZ %R Dk
TE<monsdEZATHDMN, LirL., EFIT acta iure gestionis |[Z L »> TR X ZH

PEERIT 72 LRV D EE S l@lﬁ%‘fé&%,ax K OEFEERLEB L OZ
DOYEBGEFRIZ 35T 5 FEE DO SR IT . FERICEHE SN TN AH130,

HH 5 A RED— KA @Vﬂ@& L CURIZOWT a2 R &35 Z LI
LB NHOMENGEET D Z LN TE AEMFARERSICOVWTHLRLEZ &
MEZDDS LiLenst, UL, KHGESTFREIC OV T, A ICHRILTH 2R
ZHMOOTRHENELZEME T2 2 LA RUST 2 FEE L AL Lixcadnee £
OFEME % F5ET % El Paso v. Argentina #5352 ORPZ R L T 72, HES
ANEZ, HEFEDOZKITHBWT ICSID E~OMFEERETH LN TE, 205
B YRIT ICSID MESEITRANE 2 F T 2 Z 12D, Thbb EZAEIL
BEFLEE I 2 TR, BREKR (o) (BT 2 &% ICSID (h#E Cﬁﬁfﬁ‘é
ZEMARERDTHY . ZDOEFITHEL, £D XKD RFEHIZIB T, Klockner c.
Cameroun (1983)133% X U, PHITR DM Z AT 5 & DI 5 EFRDOIT I EEEHEN
HBOOLNTZ &7 72, £ 12 LTI, MEIEOEFEEREIC OV T, fhEk~Dff
?E%f?f?i)%) ITA OFffEFEITRENDEROFEE EMFEICE ENLEERDOEE & 3 Eik
HEOREME DB E KT 2 & 510 RAGEST R Z & T TTA OFFFHISR SN D ERD

129 Daigremont (%, MBI T 2 MM pEEMN R BEEIL, JAEREICEAOMETIZ WL 59
AV A 725k U SCEU T & B, Voir Claire Crépet Daigrement, “L'extension jurisprudentielle de la
competence des tribunaux arbitraux du CIRDI”, in Philippe Kahn & Thomas W. Wilde, sous la
direction de, Les aspects nouveaux du droit des investissements internationaux, Leiden, Nijhoff, 2007,
p- 453, p. 504.
130 PaAtE (B MFICBIT 5174 DEF ~DIF/E] RIETI Discussion Paper Series 08-J-032 2/, THAf
b, (TADIFEIZIB UV TIL acta iure imperii & acta iure gestionis & @E%"J EEWE =T (Thbb,
acta iure gestionis THIILE L ZEZDOEBSGEETHEZMA LRV, LITE2T). FEO—KHHIONA
T L o T acta iure gestionis EEE RO RWEAERDHVELHICEEESL, LiBR5,
181 7-72 L, Schreuer i%, AHEITHEIZ LV KT B EL L 256, FIUTAIEMH FARBZREE X
TIEHARSKIWHE LTHFET2ONRELWEAS S, Li~2%, Christoph Schreuer, “Fair and Equitable
Treatment (FET): Interactions with Other Standards”, Transnational Dispute Management, vol. 4,
issue 5, September 2007, p. 20.
132 FOESF RIS W T AT L LTOITA LRTTA L ORI LR SN TWRWT & &5
95 E5E & LT, Eric Teyer, “Umbrella Clauses : le temps se couvre”, Gazette du Palais, 2006, Doctrine,
p. 3783, p. 3790 ; Gaillard, supranote 109, p. 295. F7-. Dolzer &, WHIZIB W TAMESIVEII T & 72
D2 EEYROFTHEE LoD, IUH & EHESF ORE L 1IN B 572 T2 DO NHE )M % 1 HGEST
RUEGER O LT3 Z LITTEETRTE R 5220 FEiET %, Rudolf Dolzer, “Schirmklauseln in
Investitionsschutzvertragen”, in Vélkerrecht als Wertordnung * Festschrift fiir Christian Tomuschat,
Kehl, Engel, 2006, p. 281, p. 295.
133 Klsckner c. Cameroun, ARB/81/2, sentence, le 21 octobre 1983, Journal du droit international, t.
111, 1984, p. 409. Z DHWHIZRICIMVIEINTWD A, AL LTOITANFEHEE & L TOTRNERE
& 725 T 72y, Décision sur annulation, le 3 mai 1985, Journal du droit international, t. 114, 1987, p.
163. 7235, Hﬂ(ﬁfﬁﬂk&')fﬁj ST L O OHIW OBIEREIZ DOV TE, ARIN TV,
INER T Ly 7 1Dt A V— L SERE ) TRE O PR E RS v 4 ~(ICSID)j (AR R F—k
WFZEHT. 1998 4F) 203 H,
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FIEEMFEICEEFNL2RERORE LICE > THALT 28 EN, MTAOMKE AT 5
EZOIT2IBT 5 A fhBIEOEEMEZ RMESIT 5, EBX DL LTH, Mo REIE
7punise,

(ORIt v Es| ENES TARNA i

AN DEZE] DT RZOICREENFRIIAETH DS, &9 El Paso v
Argentina / Pan Am v. Argentina HI¥r o £k 1L, HEZNE N BIRICEREN THe (=&
2IZICSID i) MEDH LMD ENBHHI L AaEZDH ., BLNZV, BEZ AEN

MPAN] & LTATEN T 20 FHEF & L TITEN T 200 Cb b7, EFMN L i,
BRI OWTHEBEN B e A0 D Z R TE TN RERFRETHH- T 77
U A VI ZOHBEITIFEBRFFRIIAREL, L) ZLidTERy, £, HEIZET
LEROEINE (Zhudbkx 2 TA © THE) Haicsinns) (TSI, TTA ORIZY
7o o TEK O R Z AT 5 Z & 1T U] Trau 185,

PLEDREH 5. El Paso v. Argentina / Pan Am v. Argentina ¥|Wro & 912, % D
FIFGESF SO CE QWi 6§, B L2 TTA OFEITENER 2R & Lne
FERT DO EIE, MY THDL I EDRHALNTAR D, YN AGESFRIEO SLERE T,
ZHRNER DRI SREER 2 BAERC L. TTA IZEE < P ESE R RKE AT R o 5o &
BEEEEET D, LI ZERIHVBLIOTHD, LN T, MEE, Wb XS
b o TRRBESFREZERT 20, Th D,

C. MR LE O

& L0 BEICERNT D2 TAIZESMMEETH D L2258 900,
IMA Y FHEPEHBICRET LD ENTEL A ZKRE LE D ET2ENB X HE1T,
ZORICET 2 AEOBERRE Z IR T 52 XLEIXEDOL I b D, L) T &
ThD,

I b IR R TC & DRI AGEST SR BI, #E - T 1— 3 BIT 1997) 136 10 D X 9 72

134 Charles Leben, “La responsabilité internationale de I'Etat sur le fondement des traités de
promotion et de protection des investissements”, A.FD.I, t. 50 [2004], p. 683, pp. 710-711. See also
Campbell McLachlan et al., International Investment Arbitration, Oxford, Oxford Univ Pr., 2007, p.
110.

135 John P. Gaffney & James L. Loftis, “The ‘Effective Ordinary Meaning’ of BITs and the Jurisdiction
of Treaty-Based Tribunals to Hear Contract Claims”, JJ. World Investment & Trade, vol. 8, 2007, p. 5, p.
20.

136 Agreement between the Government of the Republic of Korea and the Government of the Republic
of Belarus for the Promotion and Protection of Investment, signed on 22 April 1997.
<http://www.unctad.org/sections/dite/iia/docs/bits/korea_belarus.pdf> #[EFE - X T L— GE - JEEEIE
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BETH D,

“ARTICLE 10 Application of Other Rules

(1) Where a matter is governed simultaneously both by this Agreement and by another
international agreement to which both Contracting Parties are parties, or by general
principles of international law, nothing in this Agreement shall prevent either Contracting
Party or any of its investors who own investments in the territory of the other Contracting
Party from taking advantage of whichever rules are the more favourable to his case.

(2) If the treatment to be accorded by one Contracting Party to investors of the other
Contracting Party in accordance with its laws and regulations or other specific provisions
or contracts is more favourable than that accorded by this Agreement, the more favourable
treatment shall be accorded.

(3) Either Contracting Party shall observe any other obligation it may have entered into with
regard to investments in its territory by investors of the other Contracting Party.”

RIXDOFRED MOBE] F720HA BIT USOBE & ST Y, 2 HHIT BIT &LV
HR2NEOENE « ZRHEERZFT B4, 3HIZ any “other” obligation EED LI
TWHZ &EAEEZEZDHE, 2D obligation (T 2 THOXIAR L 72 bW EWNES 5 W RIS
BSOS EBBNEZEND Z EEFMEVRY, bol b 2IHGBKRETREADO L F R
B ZORENPSNEL3HEZFETHRET LI LDEREOEKITIHE 2NEAH I,
2, A OFICiE, FRl#EE — <7 1—3 BIT 10 5k 2 IS Y 5 HE L H 548 10
HIZAHS T D BED 720G O (i, #igE — = =7 7 %7 BIT (2005)13810 4 2 1) <2, 2,
10 5% 2 BHITHHY T2 BUED 2 < 10 R 3HIHY T ORENH DD (i, i ——-~
=7 & BIT (1990) 139 3 4 5T, th[F— K ¥ BIT (200014010 4 25) N D, AE DLAIX

. HHEE D B A IIE SRR (GRSD),
137 723, 2006 ﬁ%ﬁ D7 F A= kNaBIT (77 ‘/x;%é:\ & DRI 2008 42 2 A 15 HIZHKAL
J.O.R.F du 16 février 2008, p. 2825) 75:i%, LLTFO L I ITED B,

“Le présent Accord ne porte pas atteinte : [...]

¢) aux obligations assumées par I'une des Parties contractantes, y compris celles qui découlent
d’un accord sur les investissements ou d’'une autorisation d’investissement, qui accordent a des
investissements ou a des activités connexes un traitement plus favorable que celui qui est accordé par
le présent Accord dans des situations analogues.

( IR EZ, KOLOEETDZHOTIEAR,

o AHELUEEONTNNMIEVBIEZ T bNEESE RECHTIHED D VITRETAINHAE
COFEHEETL,) ThoT, WEEITREICHRT OEERIK L, AREICED DB L LT,
PLORBIZIBNT LY HOWREDOFEEE 5 25 D, 1) ” Accord entre le Gouvernement de la République
francaise et le Gouvernement de la République de Turquie sur I’encouragement et la protection
réciproques des investissements, signé le 15 juin 2006.
<http://www.senat.fr/leg/pjl07-078-convention.pdf> Z ® & 9 Z2HEDLTT THIL, BRENNE HIZ

THRER &2 Z 120,
138 Agreement between the Government of the Slovak Republic and the Government of the Republic
of Korea for the Promotion and Reciprocal Protection of Investments, signed on 27 May 2005.
<http://www.unctad.org/sections/dite/iia/docs/bits/rep%20korea_%20slovakia. PDF>
139 Agreement between the Government of the Republic of Korea and the Government of Romania on
the Mutual Promotion and Protection of Investments, signed on 7 August 1990.
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BERIZE > THRRN LY ARLRRNEDORKI S 5 WIZERNIEDER D H AL, BIT O 4%
FHEN DAL T D, BEHEDOLE S, EHEREICSE & L7 £ T any “other” obligation &
TOHXENDL, ERNES DL WVIFRKICESSBENGEND LI D,

Wiz, BIZBI LIk —n—~=7 BIT k-7 8B F > BIT. H5VIH—F
PR DR B 2 (1997) 1412 5 B TEOR L, H — m B PRl 2 (1999)1423 2k 3 THR L, H —
B WY T BE RN E(2007) 1434 2% 2 TH, H — 7 A ARG LR W E (2008)1445 5k 2 THO
L oIz,

“Each Party shall observe any obligation it may have entered into with regard to
investments of the other Contracting Party.”
& ED DB B H (LRUEE% o BIT L1d, “other DA EEICH W TR D), T DRDKIR
BESPRIE S, EABNCHRA~T-E 2606, B EoRB LG LS nD, 12121,
“entered into” & VO REUIKEZ AENAEENIEIC LV G2 28F ol
DMIENTIR, &) CMS $pllEBE 2O RARIZITRE N LETH 5145,
T OREBUEICH L TR TTA MBS OB HEEHEIC RN 22 b0 & LT PE-7 1~
7 v R BIT (200914610 5223 5,
“Article 11 Other Obligations
1. If the legislation of either Contracting Party or international obligations existing at present
or established hereafter between the Contracting Parties result in a position entitling

investments by investors of the other Contracting Party to a treatment more favourable

<http://www.unctad.org/sections/dite/iia/docs/bits/korea_romania.pdf>. See also Agreement between
the Government of the Republic of Korea and the Government of Ukraine for the Recieprocal
Promotion and Protection of Investments, signed on 16 December 1996.
<http://www.unctad.org/sections/dite/iia/docs/bits/korea_ukraine.pdf>

140 Agreement between the People’s Republic of China and the Federal Republic of Germany on the
Encouragement and Reciprocal Protection of Investments, signed on 1 December 2003.
<http://www.unctad.org/sections/dite/iia/docs/bits/china_germany.pdf>

141 Agreement between the Government of Hong Kong and the Government of Japan for the
Promotion and Protection of Investment, signed on 15 May 1997.
<http://www.unctad.org/sections/dite/iia/docs/bits/hongkong japan.pdf>

142 Agreement between the Government of Japan and the Government of the Russian Federation
Concerning the Promotion and Protection of Investment, signed on 12 November 1998.
<http://www.unctad.org/sections/dite/iia/docs/bits/Japan_Russia.tif>

143 Agreement between Japan and the Kingdom of Cambodia for the Liberalization, Promotion and
Protection of Investment, signed on 14 June 2007.
<http://www.mofa.go.jp/region/asia-paci/cambodia/agree0706.pdf>

144 7-7- L. “any obligation it may have entered into in a written forni’ & Ofllfr & GRFEAR),
Agreement between Japan and the Lao People’s Democratic Republic for the Liberalisation, Promotion
and Protection of Investment, signed on 16 January 2008.
<http://www.mofa.go.jp/region/asia-paci/laos/agree0801.pdf>

145 Supranote 103. b o & b, CMS FiillZB 213, “entered into” & W9 RBUIENIEIC L V51 & X T 6
NDEFHERS, L ETITBRRTWARY, F72, #E—~<7/0— BIT 10 5 3 THOW A, “entered into”
&) BB RIICEZ ANEENEICE S #E 2R 2 Lz caRrniEs 9,

146 Agreement between the Government of the Republic of Finland and the Government of the
People’s Republic of China on the Encouragement and Reciprocal Protection of Investments, signed on
15 November 2004. <http://www.unctad.org/sections/dite/iia/docs/bits/china_finland.pdf>
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than is provided for by the Agreement, such regulations shall prevail over the present
Agreement.

2. Each Contracting Party shall observe any specific commitments it may have entered into
with investors of the other Contracting Party as regards to their investments.”

Z DA, R DF B (“other” obligations) 33 I TN 1 UM D FEFRIE EDOFHEIZHOWTH
ESNTNDZEND, 2HEHPENH 2 WIZENEELZRRIC LD TH D Z L3 D,
L2 L. “specific commitments it may have entered into with investors” & HiE S 41
TWHDT, TRINKGE END Z IO TIREZRVA, EREICON TR, £h
DG F & D“specific commitments” & HEAEAHT 5 & O TRITIUX, REHOXSR &
ESAYCYANAN

S BT A PEIEDEFEEICHIFI R b D E LT, 7o~ —2 —A » K BITY (1995)
2RAHEDI I RLDNDH 5,

“Each Contracting Party shall observe any obligation it has assumed with regard to
investments in its territory by investors of the other Contracting Party, with disputes arising
from such obligations being only redressed under the terms of the contracts underlying the
obligations.”

RID FEEL Z OFEDORI A FRADER 2 EE L O, 722 L, HEZAEN
LRI DIy FALERE (THED IR WA I ZOATH (RE%) 53 Z OFRO K ST SR HIE
ERDIERDHVIFD, bol b, HEZAENEREI O FALBRIA & BT L 72
WAL, AIEM AR EEIESCSCIUTH MO D AL T80 G5 DT, TDHEIS
Z ORDOKIFETREDER 2w U5 2 LICEENRERITH E D 220,

i)y, ERROBFHAGETFLREICELI L TV e b FE K & B 5125008 K21
L72WaRIE & LT, Salini v. Jordan - THlbiuie A # U 7 —a /04 BIT 2 % 4 1
DX REROEN, 7T A—~FHAJ/L BIT (2003150 9 5

“Les investissements ayant fait I'objet d'un engagement particulier de I'une des Parties
contractantes a 'égard des nationaux et sociétés de 'autre Parite contractante sont régis, sans
préjudice des dispositions du présent accord, par les termes de cet engagement dans la mesure
ou celui-ci comporte des dispositions plus favorables que celles qui sont prévues par le présent

accord.”

(MEZEICBEL T, HSFEEO—FAMGOSFEOERE LR HIZE L T L7 BRI ORI

147 Agreement between the Government of the Republic of India and the Government of the Kingdom
of Denmark Concerning the Promotion and Reciprocal Protection of Investments, signed on 6
September 1995, UNTS, vol. 1942, 1-33318.

148 Noble Ventures, supra note 53, para. 182.

149 SR AR TELH & M#200H ) RIETI Discussion Paper Series 08-J-027,

150 Accord entre le gouvernement de la République de Madagascar et le gouvernement de la
République francaise sur 'encouragement et la protection réciproques des investissements, signé le 25
juillet 2003. <http://www.unctad.org/sections/dite/iia/docs/bits/france_madagascar_fr.pdf>
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b1, ABHEOHERE LY bAERRREINLEARICE TN TV EE, ZO/mBIzE T, 2
O, KEEETDEZLDRVRVICEBNT, YRGS ERRICHESNS, )

DEIRBONRD D, ZOHE, WEDN PYEKHRICHREIND ) LEDDIZE EES
TN572, HEZAENLYEHIRICGEL LIZELTH, TN o BIT EiKZ %4
S R i A AL

ZOX I, —HIC TRREFRE] EWVo THEBICIIZHESZETHY . 0 ELL
DIZ TBXERNHRETFRERD DT ] &E—RFmEiEL Z LICERITIR, XEB
L OENEND ARG CTfEIRNR L ETH D,

EZAT, TAVAEREIL, EICRTELEL )N —~=T 0T VB F 138
WSFSIE A ST BIT 26/ LTV A S DD, 2004 4EE 7 /L BIT (213K ST 518 %
EWTWARY, Ziud, ZRERKICERT 2% % BIT ff#EE TR BRWEIICT D
e TIEAR L, &L, oMo E BIT MEEN TS 2 L2 L0 HEICED D
7o, RIFETFREZE < O TR, MFRHEEHEICTREZES T, L) HikxiE
RUIZDDTHD, 22T, LUF, MFLEEENND S O THIUE, BRITER
T o4 HAMERENEL D ZENTEL200, VI MEICSEEED LD,

. T—fRA S NIBEIE] M BITIZEFENTWSIGE

FIRGEST SR 2K 70 & OER 2 YR HIER T 72 bb A B E L, ZUT LD,
Y MAIZED DM PN TFHOMMAEFRELT2HD0THL, ZOHA, MIAILLD
PR G & T D4 %, FRERKICER T2 0TSSR, H ETH HAEKIC
MATHENTH D,

AE TRV D [ FLIRSEIE] (X, S DTV 2 E S MERIEDEEEMHE A INT %
IRER LGS, [MAICEPN DML () FREIZIE, TA TIA OfRE HIC B3
L) BRBETHLEOLH DA, P, TO LI RREEA ST, TG
HGE, LFICED D TETLET S| LWV )T LIESRTE (Dh, T—Rim 0
) brpsis?) ELS A 55, 728 20X, BA— kv BIT (1992) 15311 514,

1l 45 bt [FABIT X, IL T 9 2 T—RA0M ARSI 254 TS (T5) 720, EREKIC
SWTH[E BIT OGBS (i) Pl snd Z &b,

152 “clause large de réglement des différends” (Emmanuel Gaillard, “Centre international pour le
réglement des différends relatifs aux investissements (CIRDI): Chronique des sentences arbitrales”,
Journal du droit international, 2006, p. 219, p. 304), “wide dispute settlement clauses” (Jérn Griebel,
“Jurisdiction over ‘Contract Claims’ in Treaty-Based Investment Arbitration on the Basis of Wide
Dispute Settlement Clauses in Investment Agreements”, Transnational Dispute Management, vol. 4,
issue 5, 2007, p. D72 & LRI D,

153 Agreement between Japan and the Republic of Turkey Concerning the Reciprocal Promotion and
Protection of Investment, signed at Ankara on 12 February 1992, UNTS, vol. 1853, I-31557.
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“1. Any dispute between either Contracting Party and a national or compnay of the
other Contracting Party with respect to investment within the territory of the former
Contracting Party shall, as far as possible, be settled amicably through consultation
between the parties to the dispute [...] If any legal dispute that may arise out of
investment made by a national or company of such other Contracting Party cannot be
settled through such consultation, such former Contarcting Party shall consent to submit
the dispute to conciliation or arbitration at the request of such national or company in
accordance with the provisions of the [ICSID Convention].”

LED DB, ZORE, REICHETHF] TSAdbhE, Thdd ITA T &ER
FNCEET 25 ThH->ThH, HAIZERSPEEMATE 207259 7, LLTF, 2O
FEDI Y P o R de il 2 8B L (A, it S =i mliceat 2 2. (B, £ il
PRI, W72 5 E TR PRSI & AR T~ & &t 2 (C),

A, ESEH O FE
1. BB 2 bR ET W CEEMR
ZOREDPEKNERNCET 2 F 2 bR ET L5 E D IPORIEIZ OV THID TH

Wrz T Lok, 8% 65 <, RFCC c. Maroc FHEHEHIKT (20005 TH 5L, 4 X VT —F
7y BIT568 5kid, LATDEEBY , WEICET D [T TOHTF] (2o, fh#ic X

154 HARDMRGE LTV D EREHEDOH TIL, UTDHOBRFLOREEE TV D,

T U7 b (114:) Agreement between Japan and the Arab Republic of Egypt concerning the
Encouragement and Reciprocal Protection of Investment, signed on 28 January 1977.
<http://www.unctad.org/sections/dite/iia/docs/bits/Egypt_Japan.pdf>

AU ZvF (11 5) Agreement between Japan and the Democratic Socialist Republic of Sri Lanka
Concerning the Promotion and Protection of Investment, signed on 1 March 1982, UNTS, vol. 1358,
1-22945.

N 7F5 2 (1045:) Agreement between Japan and the People’s Republic of Bangladesh
Concerning the Promotion and Protection of Investment, signed on 10 November 1998.
<http://www.unctad.org/sections/dite/iia/docs/bits/bangladesh_japan.pdf>

1737 (11 5§%) Agreement between the Government of Japan and the Government of the Russian
Federation Concerning the Promotion and Protection of Investment, sined on
<http!//www.unctad.org/sections/dite/iia/docs/bits/Japan_Russia.tif> 52, 27 & @ BIT IZIFHR
WAFRE G ENIL TV D,

E2 3/ (104k) Agreement between Japan and Mongolia concerning the Promotion and Protection
of Investment, signed on 15 February 2001.
<http://www.unctad.org/sections/dite/iia/docs/bits/japan_mongolia.pdf>

IXFAH 2 (10 4k) Agreement between Japan and the Islamic Republic of Pakistan concerning the
Promotion and Protection of Investment, signed on 10 March 1998.
<http://www.unctad.org/sections/dite/iia/docs/bits/pakistan_japan.pdf>
155 Consortium R.F.C.C. c. Maroc, ARB/00/6, Décision sur la compétence, le 16 juillet 2001.
<http//icsid.worldbank.org/> FRPIFRIZOWT, FiEE 118 IZxST 2 ARLS K,

156 Accord entre le gouvernement du Royaume du Maroc et le gouvernemnt de la République italienne
relatif a la promotion et la protection réciproques des investissements, signé le 18 juillet 1990. 1 % U
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DA A ED TN D,
“1. Tous les différends ou divergences, y compris les différends relatifs au montant de
I'indemnisation a verser en cas d’expropriation, nationalisation ou mesures analogues,
entre une Partie contractante et un investisseur de l'autre Partie contractante concernant
un investissement dudit investisseur sur le territoire de la premiere Partie contractante
L.]
“1. Tutte le controversie o divergenze insorte tra una Parte Contraente e gli
investitori dell’altra, incluse quelle sull'importo ed il pagamento degli indennizzi in caso di
espropriazione, nazionalizzazione o analoghe misure, in relazione ad un investimento di
tale investitore sul territorio della prima Parte Contraente [...]”
{h#3E Robert Briner (Président), Bernardo Cremades, Ibrahim Fadlallah)iX, X EIZEHFEH L., Z
DXENIBD TR | BALFEICER SN TNDE &0V o TERICERT 56 k%E
DAL DX GEFH BRI D BRI LR AT, 72720 AIRITR W TER D
XHRERD D DBEKITIHNL AN E T v a5 #EE K EE S L (Société Nationale des
Autoroutes du Maroc) & 23fifG L72H D T - T8, BIT HHE (T v 2 IAHZEK DY
FHTIF<, BIT YFHETH LN YEE L 2> TOARWEKIZE L TE T BIT 8 4%
([ZHANWT BIT MBSEDOEEEME LM LI LiTBEA b, & LT, AETBWT
% BIT hEEITEEEMEZ A S 2V, &R L7215, Salini ¢. Maroc (2001)160F5 X T
Siemens v. Argentina (20001 T ., FEEDHIB AR E TN 5162,

7 #E1E 3 d<http://www.unctad.org/sections/dite/iia/docs/bits/italy_marocco_it.pdf>|Z CAFF[, 7T
AFEEICE, MEHIENSIH SN TWDRY TAFTE S,

157 R.F.C.C. c. Maroc, compétence, supra note 155, par. 67.

158 Jbid, par. 2.

159 Jbid, par. 68 ; R.F.C.C. c. Maroc, Sentence arbitrale, supra note 118, pp. 406-407, par. 29.

160 Salini ¢. Maroc, ARB/00/4, Décision sur la compétence, le 23 juillet 2001, Journal du droit
International, t. 129, 2002, p. 196 ; Emmanuel Gaillard, Jurisprudence du CIRDI, Paris, Pedone, 2004,
p. 621. %450 1d paras. 59-61. FHEEIRIL R.F.C.Cc. Maroc & IFIE[E—TH Y |, MEEOHEL LR —T
HD, 2B, AiHBIE 43 @ Salini v. Jordan &I & B HFEHTHD Z LITHEE,

161 Siemens v. Argentina, supranote 85. KA Y —7 /¥ F > BIT (Fi#giE 87) 10 Fic L, BIT
fRERAE DFEED L S#r 4L, “Meinungsverschiedenheiten in bezug auf investitionen im Sinne dieses
Vertrags zwischen einer der Vertragsparteien und einem Staatsangehorigen oder einer Gesellschaft
der anderen Vertragspartei / [I]as controversias que surgieren entre una de las Partes Contratantes y
un nacional o una sociedad de la otra Parte Contratante en relacién con las inversiones en el sentido
del presente Tratado” T 5,

162 Tmpregilo v. Pakistan %, —MASHFLIRGLIHEN RN DA UTein G dk bR &3 2 @G>
WCHIT 2 TH <, YEFHICBWTERKDTERIN TN PWHILA (RFRZy) LiEK
BISNDIETRIC L > ThEE SN T2 L 2B AIC, FiEHEAZ G E L 7= (supra note 128, paras.
209-215), #ErmAYiZiL R.F.C.C. c. Maroc 3 X O Salini c. Maroc & A U722%, — ROy 4 LER S TH D AR
IXEEE L TV D,

& 512, Saliniv. Jordan Wi Tix, 4 % U7 — a4 BIT 9 &I, — AR UBLAIAT- 5 1 THIZHKE
W, 2IHIZ“In case the investor and an entity of the Contracting Parties have stipulated an
investment Agreement, the procedure foreseen in such investment Agreement shall apply.” & H YV, 7>
D, BN AR I NZ U Dentity” (FF RN, ¥ LEERICET DR EE T D) SR L EITIT
UHFNCET 2T I NVE R HFT TUET L EED LN TWD Z EAHMIC, 1 HO— AL
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SGS v. Philippines (2004 Ti%, & HICFEMARBRAT 2R L2 BT, — i FL
FRRTEN LA NE 2 bt b5 LS T b, #HiiE L OREN=0i, BIT ff
HEGERNEZENTE 5 2 &, BIT 2T 2 EEMHFOLHZ ED D[R BIT 9 %
W T Z O OFRGEICET 20403 LIREL TS Z L EDOXE LoER BE
DR - R L VO SR ERY, BIT EOMFITIRET HZ & ZPRL TV Ao BIT
EDERIETHH3, 7272 L, FRBEFLRIERIZ OV T & [ARR, [PEIET Z 0 BpE
TOZHEAREMEZGE L TVD GHE%IRAIIL)) ,

7233, Vivendi BUE TRk n R BRI EQ002)164%, , 77 0 A — T /LB T BIT65Z
BL T, iﬂﬁ@#ﬂﬁr%‘:? L7z, FERZEESIT, T3CFE 0 IZHOE ), TEIENFEE
%7@755%071 2% BIT OER N TR SN A MBI/ < 40 BIT 12V 9 & 12 B
T5 %)ODT“A%%L TRV, LIRRTNH66, (5Lt ZOHMGRARREIZNLETH T
MEIMIENTRL, FHmebE x5,

ZDE DI, — A FAPRGRIENZFER 2D DM F b RR E T D & D fif
Wrik, UM FLHEFHEOLELEA L TND

2. TKNERATEZ DR EIWT K DOBRE 2

TS L. — REGE AL SRR I K NE R & 6 < 5%%%%%% & L7 &9 5l
I, XEZEMAE T, FROBEICHREZENTWDS LI ICEDND,
FIFOESFSRIAIZ RS L CAEIZH I H L7z SGS v. Pakistan (2003) Tl&, —fXHUkn FraLBESe
Wb E o le, A A—/3F 2% BIT 9 5513,
“[les] différends relatifs a des investissements entre une Partie Contractante et un
investisseur de I'autre Partie Contractante”
“disputes with respect to investments between a Contracting Party and an investor
of the other Contracting Party”
(2o E BIT fPEENETEMEL AT D LEDTND, MEEIL, ZOXEITmFo 18
ZRLIE LTV D DFH T > TR OTER LRI BT 25 & 0 TldZe < L ik
LK) EOFERS ZORILDRBIZR DLW L EXENLELIZFRMTH I LIET
&9, BIT LOFEREE ERWER EOFHRIZET 5 R ALK (PsItwe) (& Eh

FSLTH DR AICH o &, hE I3 B EEME 2 FF 7= 70\, &I S 7z (supra note 42, paras. 100-101),
163 SGS v. Philippines, supra note 25, para. 132.

164 Supra note 2.

165 Supranote 2. [7 BIT O 4 LESRIE (8 5%) NG L3 5#4E. “[tlout différend relatif aux
investissements, au sens du présent accord, entre I'une des Parties contractantes et un investisseur de
l'autre Partie contractante / [tloda controversia relativa a las inversiones, en el sentido del presente
Acuerdo, entre una Parte Contratante y un inversor de la otra Parte Contratante” T %,

166 Vivendi v. Argentina, supra note 2, para. 55.
167 Supra note 11.
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T IEIEBRRSRIHI I A 20 T do o T ik 23 L oOE Rz EERI I EIZ AT 372 91213 BIT

TR YFEMORRIG BB, L L7168,

Z O E X0 BHMICITHH L7 01X, LESI-Dipenta c. Algérie (2005)169(1 # U 7 {x %
LR LTz DRI R T VY = ) T R FHCERE L, OSSR OV TA LR Th
Do AL VT =T NV 2 )T BITMOOMEFHBMR LT DML, 8 RICED BT
WDUL - - 77 ETIE),

“1. Tout différend relatif aux investissements entre 'un des Etats contractants et un
investisseur de I'autre Etat contractant [...]”
“1. Ogni controversia relativa ad investimenti, tra uno degli Stati Contraenti ed un
Investitore dell’altro State Contratente [...]”
fih i 3E (Pierre Tercier (Président), André Faurés, Emmanuel Gaillard){Z JAUE, ZOREIL, &
E@éﬁ%éﬁ:owfIHPL@@&:H%#%*&:ﬁ#éﬁ%%%#%@fﬁ&
<. BIT DAL T 5720121 BIT OEKOFENRFbiX e 6720, [F BIT4
&1 INE [ BIT (2 & 6%21%1%5%0)*%!‘] HRIE, ARG L <I3ZERIR 215
MOBRELRET D LENLTH D, o, ZOfGmIE, [F BIT IS AR SRIAN
BELTWRNI LD bR S 217,

B. f (IS 0@FEOBEK] 1S AR

FRIOLFITRFERR L~ T UL, [RECET2H 60505 [Tk
ENETEMEE BT DD ThHiT, %@n’iﬁj\éﬁﬁ“x%’ﬂ@}i gD b ONRKNER ZF D b D
DNEBIRD 72 LD Z LT, LD, AL A=T 4 VEBIT DX HIZ,
BEF EREZ ANEEOHFIZES L Cid“disputes with respect to investments”{Z-DUY
T, KLY FEEMOHFICE L Tid“(lles différends entre les Parties contractantes
relatifs a 'interprétation ou a 'application des dispositions du présent Accord” (I4f#
FEOFHLEOMBGETICET 5 e Y FEM oM F)) 1BIZONT, Z1LZE1LE BIT BED 5k

168 SGS v. Pakistan, supranote 9, para. 161.

169 LESI-Dipenta c. Algérie, ARB/03/08, sentence, 10 janvier 2005, JCSID Rev.-FILJ, vol. 19, 2004, p.
426.

170 Accord bilatéral sur la promotion et la protection réciproques des investissements entre ’Algérie et
I'Ttalie. 1 # VU 7 EEIEIE< http//www.unctad.org/sections/dite/iia/docs/bits/italy_algeria_it.pdf>, 7 7
VAFEIESNIPIHWIICE I SN TV D b DITil s,

171 LESI-Dipenta c. Algérie, supra note 169, pp. 463-464, par. 25.

172 Stanimir A. Alexandrov, “Breaches of Contract and Breaches of Treaty”, J.World Investment &
Trade, vol. 5, 2004, p. 555, pp. 573-576; Cristoph Schreuer, “Investment Treaty Arbitration and the
Jurisdiction over Contract Claims- The Vivendi I Case Considered”, in Todd Weiler ed., International
Investment Law and Arbitration, London, Cameron May, 2005, p. 281, p. 296; Leben, supra note 134, p.
707; Gaffney & Loftis, supra note 135, pp. 25-26.

178 Z T U TIEBE I BB S  H STz, UNCTAD =71 b (BL AL R
HNBEED =T A N) TAFTELLXEFIH L (REE 25),
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FBEFRDEH IND, EEDOTVWDGAE, WoZ 9P LNTHD, Lnb, ZOX
I IRFEREFIT TV D TTA ié:ﬁt%’?u\

L7ER->T, 22 ThER [UEDEE DER) %Kﬁﬁé—ﬂm% SGS v. Pakistan
<> LESI-Dipenta c. Algérie ® % 5 723ii% & 56— 1= 0OI21L. [XEOWFEOEW] 287717
DGR AR Z R T HLENH 5, & 2 AN, SGSv. Pakistan 1%, =D X 9 7 EHL%
RTZETEF LT e, e O] & [F5ROENEE O R NEHS
TN D &V ) REIED NG TR R IRUAA DO T H 722 < | T ORI —EI RS T
W7a Uy, Tokios Tokelés v. Ukraine $1¢(2004)1¢ﬁ§i(Prosper Weil (President), Piero
Bernardini, Daniel M. Price)l&. Z OWri% CHYFEOEXIZ BRI A E 72, &
JEEUTHEEI L T 17,

B9 _Z (X, LESI-Dipenta c. Algérie HHOMHEAD—ANTH O | [FHWr B3I~
T-hER 2 k6 E LTz, Emmanuel Gaillard OFTRELTH 5, Gaillard D75
DRML 2 2B D, H—IZ, A PEROFHELRBEENIFANER OB ZHFHT 52 LT
&Y FFMZZK) Eokn G a TIA PR D Z LA TE D T 203N FEERAIZ
KF 515, &0 bt FFBESFERENGFIE LR WIGATE, — R LBEGIHN K |
DGt e L WHEEOERNHETH D (RilsrEmn b 55411, 2E5EK ) TIA
BR % EETDHZENTELDOT, RGN PTLBEHORE L #mT 5 BEH V) 176, BB IT, &
KOOIy AP IE & FERIERA & 2 0) 0 B9 & P 2R THIlr 2 2 & & 72
D fElR T o H1T,

L, WTINOEREZITANDTZV, ETHE—DOFERIZOVWTE2IE, 20—
XA PRSI RAER xR & LW LW YREREAHET HZ LT
T CCE ol 0BT - OHE A G ET S FRICERT 2) . R EARR R IIA T & IZZ2nAGE
HTH2MERHD, e LTEDOL ) Y FEERDN S L L TRTHZ L3 A ATRE
Ths, £7-. RFCC c. Maroc Ff:TE N Z % 7= Fadlallah 2354325 & 912,
ICSID X% b Z b HEEFLMERZD < HMFER O bO L LTHEEINHHATH
V. &2 TEKEKXIT Fa'%@“é%\%zﬁ%i%éhé Z ST B RTEIT AR (ICSID 4o fihdiE
COVWTHRLIENEZS) 18, WU &L FRETREIL, 2 3K0ER %z 1TA

174 Tokios Tokelés v. Ukraine, ARB/02/18, Decision on Jurisdiction, 29 April 2004, ICSID Rev.-FILJ,
vol. 20, 2005, p. 205, p. 225, para. 52, n. 42. Z OFH T IHEF ) OEENME L 72 0 | fEET, [BIT
DIF E TR EIRER) DI DT b7 2 & & BIT OEDITHAAIAT N E TIEAR, W< DM
ETIEES TRWT I r—F b Moid L H57EA ) & LT, SGSv. Pakistan Z#LH LT\ 5, 7ok, #iE
£ O Prosper Weil I E R 24 LTS, SGS v. Pakistan (29 2 fh#EAED RARIZ K 2 #HiE®
ARTUVRWY,

175 Gaillard, supranote 152, p. 306. |ZIXFEE D EHE E LT, Griebel, supranote 152, p. 13.

176 Gaillard, supra note 160, p. 902.

177 Emmanuel Gaillard, “Investment Treaty Arbitration and Jurisdiction over Contract Claims — the
SGS Cases Considered”, in Todd Weiler ed., International Investment Law and Arbitration, London,
Cameron May, 2005, p. 325, p. 336.

178 Tbrahim Fadlallah, “La distinction treaty claims — contract claims et la compétence de 'arbitre
CIRDI: faisons-nous fausse route?”, in Charles Leben, sous la direction de, Le contentieux arbitral
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EN LT & 2RO R TR LB RIH L e 2 < RICL TR Y | KRBTSR
TH O RN 73— A G AL BRER T 2 iR BOI T IR T~ 5 ITHRE OV < BT RITIEE 278\,
B OFERITH LTI, BRICEDS P OERNEI T Y FETREDERDO T TEHZDR
el TIERRW, EGRTHIENTED, bobk b, TOFERIL, Jorn Griebel 73 7J50
T 5 X IC EFRITTA 235 2 &N CTEERE EOMERFRE ZF>D Th > T IIA
DIEHE & FUBRHE L AV BT Z LT TERVI L WHlRE LHERET 52 L
L TEx 5, LA L, Griebel BT IZRBDIDE2HFR2NE 21T, 7 AU BAEREDFIIT
@ BIT oM< ARPIZINEZ OV EETH G H 5, £lo, AV PLERSEIIT, KR
WATARI L By | BHENZ BIT EKET25HDTE RS, LERn-T, Al L
HERMRIEICET DR WEFRIC [HERE LOWRNES] 2522 b0 TR,

L7223 »> T, AfaZE#H L LTiX, RFCC c. Maroc DNiiga kT 5, £72, BZH
FABOMEBHBI O Z NI -T2 b DI 5 EBbhd, ZOHEICBIT 5
HIEIZ LD RANEDOFHIZONT, HEETARERE 48T TRE,

F9, EFEAA A—7 ¢ U v BIT |X“disputes with respect to investments” & & &
T MHREICET 5] HFICREL TWLHH, ITA OFITIEZDMENLNED S H D,
7ol i3, A—AFZ7 U7 =5V BIT199%) 18011 Zki%. “las diferencias que surjan
entre una de las Partes Contratantes y un inversionista de la otra Parte
Contratante” (M4#[EO ¥ LMoY FEOEEF & OMITE L 54 (ZOWT, ICSID
D EEDTND, ZOEIIT TREICEATZ) EWIHIRERLVWGETH-TH,
ICSID (Zff#Z W L2 TH O THhiuX, ICSID 5491811 5 2 D, [HE#HG) Th
TS EIED EEEME 2 R0 2 & 13F 9 £TH72e, UNCITRAL 5% Ot D fifik
ZIRET 5B Tho Th, RN RERETE TH > TEORICFIC [HEE OR#ERE
] EWO BRI BIT N TS Z L E2B 25 L. BEICEAT 2MFORMIRIEDE
BEMEIIIRE S LD,

WIZ, — AV GRS IA I DWW T OS] 5 & OYEIEIT, K4 F
FNEET D15 EEZAEENETHS 2 LBV, bAoA EHRETLH Y E2) Tho T,
ITA fREAED T E T 570 b YIRICEBENEIWE L 72 5 L ) T LT 7y, — Bk 4
RO IEIE, SKNERUC BT D4 2 A BE 8B & L T ITA EofhEEafHT& %
EOZT20HTH-> T, HFEEERE LOMFITEEIED HOTIER,

%72, RFCC c. Maroc LIk, —fAHGALBIGRIHIL, ES AENYFE L2-> T

transnational relatif a I'investissement, Paris, LGDJ, 2006, p. 205, p. 211.

179 Griebel, supra note 152, p. 13.

180 Acuerdo entre el Gobierno de Australia y el Gobierno de Republica de Chile para la promocién y
proteccién reciprocas de las inversiones, hecho el 9 julio 1996.
<http://www.unctad.org/sections/dite/iia/docs/bits/australia_chile_esp.pdf> & « P13, UNCTAD 7V =
TH A NTAFTELEIXESIH L,

181 Convention on the settlement of investment disputes between States and nationals of other States,
opened for signature on 18 March 1965, UNTS, vol. 575, 8359.
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WD DB Z G LT H0TH Y | EWNE REZ & IT KA S5 EANDFRRE T 255K
IRRE L2, EEBZX BN TS, Zhud, TMTAICW ) TEFE gwz AR5 A Yk
)] DEFREENELOEZOERE N —HTDHURMEIT RN LEBELL L, SR
IZIEZ T AN B v Zeunee, — R AL BB SR TE X, 72 & 213, disputes with respect to
investments between a Contracting Party and an investor of the other Contracting
Party 7% TTA fhERIC LV MBI ND, EEHDHHDOTHY, £ZIZF 9 Contracting
Party ITMZ TAIZ KV ERESND D THDH8, H 5 EARMFIZBNT, KEF
BB AEEN aEns brER e Kl shoiEN) & ORI ORKBER BB L 22556
YIEADEZIIA LERIND YFHE] ITHEND Z LM OO ETIEH TE
D%aid. R b KA PUBERHORMR LR D EEADND, bbAA, Hi%
DA NI TYEE] OEFRHENRRWEEITIE, ZOHIZNEEA D 5725 9 23,

WZNZ, BRNZHEASTZZENBHHLLHIC, Z2ETICBARZZ LEFH EFTIK
FCHD ., EHBIO MAKRE CIXR 2 DMEmAH VL, &) Z 2L Ttk
BN, 7ok 24X, Y% A OREFIEED G, — I F LB SR IE R R E R EE D
<k adbrd 2ME CEE SN Z EAWRETH L H5EGITE. Mofmbd 0155,
bHHA RKHESK 32 & (omwesni-tBEsil) 28 LSS5 TH L0 E 9 »»
o, flRlo A Z LIS RER 62 0WETH L, £2 T, LR, — iV
ISR D B D 152 LEITOWTHRETZ IR 5,

C. xS IIA #UE OBk

DO LI, R FLESLIEIZOWTIZE OFRB SN D AIREMENRE W2, T
HIFTREME 2 RO 2 T DT TIA HLE X BBICED TH 2 BB 2 b D,

K EOFER % A fhEIE DO EEEHED D HERR L 7o W IGE 1L, FRESFRIEZ B 720
MR ELT, FD LT,

O FBSEHIZB N T, 2 L0 REZHRT 2 L5 7% Tpg) OEFRLE<

182 RFCC c. Maroc LR D)l & AN 21 AdL D %50 & LT, Gaffney & Loftis, supra note 135, pp.
25-26.

Pierre-Marie Dupuy I%. Z @ K 5 7ol O SOl 18 & >o 8 | 72 & 21X Impregilo v.
Pakistan (Z35W\ T, BBEORKIN X A X AEEMEILEL LTWD 2 ERZED X D ki &2 7o BRH
D—272L#E 2 TW5, Pierre-Marie Dupuy, “L’Etat et ses émanations dans le contentieux du droit
international des investissements”, in Volkerrecht als Wertordnung - Festschrift fiir Christian
Tomuschat, Kehl, Engel, 2006, p. 297, p. 316. L2>L, AR BEEN D, EIENEEZ AEEN
ETH D Z EIEBGRR R,

183 7= L 21X, 2004 F0KET /L BIT 1 5§51, investment agreement (2B 244+ % BIT {h#E D x5 &
LTHEY ., investment agreement (3 &5 & a national authority & O CThifE SN 28 E TH - T,
national authority &%, KEIZBI L TiX an authority at the central level of government T > T,
central level of government & (%, K[E(ZB L CTid the federal level of government D Z & ThH B, &9
£, BEDASTZEDHEE VTV D, 2004 U.S. Model Bilateral Investment Treaty, supranote 78. 1%
BOEY . ZOBYDORHENRTNTT A « TRV - BEZIEIE ORI EBRITHRE S TWD,
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& W
Q@— I AL BRI TN 2 T, SR NEERINEZ L TV D IGEITEIITHED L
O BUE HE <
EWVOSHSELL IR D,

OofNX, 72& XIFXEA - 7 A EPA (2007 18 67 5 Toh 5, “Settlement of
Investment Disputesbetween a Party and an Investor of the Other Party” & &7 %
[F4mD 1L,

“For the purposes of this Chapter, an “investment dispute” is a dispute between a
Party and an investor of the other Party that has incurred loss or damage by reason of, or
arising out of, an alleged breach of any obligation under this Chapter with respect to the
investor and its investments.”
& EWD 5185,

@ofllE, A # V7 —anF L BIT® TS, [A BIT9 & 1 EH~3HITLLFDO L BY
ED D,

“1. Any disputes which may arise between one of the Contracting Parties and the
investors of the other Contracting Party on investments, including disputes relating to the

amount of compensation, shall be settled amicably, as far as possible.

184 Agreement between Japan and Burnei Darussalam for an Economic Partnership, signed on 18
June 2007 <http://www.mofa.go.jp/region/asia-paci/brunei/epa0706/agreement.pdf>
185 HORDMRGE L CV DR EEE R E IRV T, FRROBENRE AN TV D,

VU= (825%) Agreement between Japan and the Republic of Singapore for a New-Age
Economic Parthership, signed on 13 January 2002.
<http://www.mofa.go.jp/region/asia-paci/singapore/jsepa-1.pdf>

~ L — 7 (852%) Agreement between the Government of Japan and the Government of Malaysia for
an Economic Partnership, signed on 13 December 2005.
<http://www.mofa.go.jp/region/asia-paci/malaysia/epa/content.pdf>

%A (106 ) Agreement between Japan and the Kingdom of Thailand for an Economic Partnership,
signed on 3 April 2007. <http://www.mofa.go.jp/region/asia-paci/thailand/epa0704/agreement.pdf>

A4 R 7 (69 5:) Agreement between Japan and the Republic of Indonesia for an Economic
Partnership, signed on 20 August 2007.
<http://www.mofa.go.jp/region/asia-paci/indonesia/epa0708/agreement.pdf>

AR aBLOF Y DO EPAIZBWTE, RRFEHITERDLN, FANEOHENENIL TN D,

AF¥ 2 (76 55) Agreement between Japan and the United Mexican States for the Strengthening of
the Economic Partnership, signed on 17 September 2004.
<http://www.mofa.go.jp/region/latin/mexico/agreement/agreement.pdf>

F VU (8845%) Agreement between Japan and the Republic of Chile for a Strategic Economic
Parthership, signed on 27 March 2007.
<http://www.mofa.go.jp/region/latin/chile/joint0703/agreement.pdf>

Flo, BEREHTEICBNTH, FAROHEERFSOLORH D,

#E[E (15 45) Agreement between the Government of the Republic of Korea and the Government of
Japan for the Liberalisation, Promotion and Protection of Investment, signed on 22 March 2002.
<http://www.unctad.org/sections/dite/iia/docs/bits/korea_japan.pdf>

7= hF A (14 55) Agreement between Japan and the Socialist Republic of Viet Nam for the
Liberalization, Promotion and Protection of Investment, signed on 14 November 2003.
<http://www.unctad.org/sections/dite/iia/docs/bits/japan_vietnam.pdf>
186 Supra note 44.
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2. In case the investor and an entity of the Contracting Parties have stipulated an
investment Agreement, the procedure foreseen in such investment Agreement shall apply.
3. In the event that such dispute cannot be settled amicably within six months from
the date of the written application for settlement, the investor in question may submit at
his choice the dispute for settlement to:
(a) the Contracting Party’s court having territorial jurisdiction;
(b) to the International Centre for the Settlement of Investment Disputes (the
Centre)”
ZO%E, bHAA, IR FILBEEER B o T HA MEIEITOEN IS X Bl
ME A FF T2 78T,
W RNESUZB T DG & TIA fPESEDF TS Z DIV E . ARRESITH —
vz BIT O X 95 e — B9 FRUERETHLTEEZEZ L0600, 7 AV IHRED
LD TIA D K512 BFNERIC BT DM 2 TIA P D5 &35 Z & 2PR3 i,
L VHEFETIEH D, 2004 FDOKET /L BITISRLL FOREZENTEY, FEEICH,
TN TT A LD BIT (2005)1890 24 536 LU A AR —/L & O FTA (2003)19°0> 15.15 5
B LOWEE L D FTA (2007, £t 1910 11.16 LU T DO LS ITED TV D,
“1. In the event that a disputing party considers that an investment dispute cannot be
settled by consultation and negotiation:
(a) the claimant, on its own behalf, may submit to arbitration under this Section a
claim:
(i) that the respondent has breached
(A) an obligation under Section B,
(B) an investment authorization, or
(C) an investment agreement”

Z LT, Z®D“investment agreement”lZ DV T, FEMIZREREZE VTN 5192,

. ZWBSEHICL SHhpEERROHR

187 Salini v. Jordan (jurisdiction), supra note 42, para. 101.

188 2004 U.S. Model Bilateral Investment Treaty, supra note 78.

189 Treaty Between the United States of America and the Oriental Republic of Uruguay concerning
the Encouragement and Reciprocal Protection of Investment, signed on 4 November 2005.
<http://tcc.export.gov/static/UruguayText.pdf>

190 United States — Singapore Free Trade Agreement, singed on 6 May 2003.
<http://tcc.export.gov/static/exp_007050.pdf>

191 Free Trade Agreement between the United States of America and the Republic of Korea, signed on
30 June 2007.

<http://www.ustr.gov/Trade_Agreements/Bilateral/Republic_of Korea_FTA/Final_Text/Section_Index.
html>

192 Fij1E 183,
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ZE TR TE L DI, RGBSR — A AL SR I N TTA ITE )N TV D

;E—é.\ FHIE ta“éa«%%%:rﬁ% (2 TTA DFED D FRelfI3 2 & 7531% 5k
N5,

ETAT, BHEZRN, T2 ZITEEZAFH L FiRET 2228\ T, TTAIZESL R

Bt 282 T 219556, HFRAERIC TA ITESPROBNLEZ L TH,

— e & LCiEed, 1¢ﬁﬁ®%$§*@liﬁki L7295 (Wb % Calvo SeIE96IC B4 2 #am & O

193 H B A0, HEEREDIZR SNAREERTHY . 72L& XIFTEESZAED G ORY ZREINT L0 HEE
BRI SND LV BEITIE. YHAEORIENFDNGS, ZO XD RBFEOHNEICE T 5 R
B, A PEIEOEREHEOMETH S50 T, IMMAMEIER ZNEFRTHZ LN TE 5, ARMEEHETT
5 7= 8 D YEHLE] ?l MAICEY 5EZOND2EROBELHETL2HOTHLE10H, HEEETH D,

BB F NG NEI5E LT BIT ZARMLUC ICSID fh#k A H LN Clz & 2 A A& Ul G in 4 4 W4 2%
TODWHE (ZHHEERITERES ﬂ..lﬂ{?ﬁé”ﬁ%ﬁik?é b LEbig) BNEECRE I TVWbsZ L%
BRRIC, WEZ AEDNFEROSZBAREMEZ S E L7203t L, BEZED YW EITEEIC L 2 b O TES)
L ERLEFRITBWNT, MEEIR. Hi% BIT OA B FREBRE Ji?‘é RIS B > T T2 DB E
1 TEIBRIZh 3 international effect] Z£57-72\v >, & |l L7z, Desert Line Projects v. Yemen, ARB/05/17,
Award, 6 February 2008, para. 194. < http://ita.law.uvic.ca/> (Pierre Tercier (President), Jan Paulsson,
Ahmed S. El-Kosheri) Ziuid, TIA AR EK OBEENBEIC /e o o FL TV, TA hEREICE
T A ROZHAEEN Y A IZE SV TEHH SN TWSL H T, 2812 7% 5,

ok, WAL (EFEK) 1K< ICSID fh#ick T, HEZAEN, YiZREE0Tikas A\E
DORTRFEEI T DMK L 0 FEfE SN T b O TH B - DB R E Rz 72, L ERLZFEFITRBW T,
EEE, JEIRII RS OE O (EEEfAE Eo) EFEARF® 5\ X transnational public policy 35 & U
Y7 T RE GRIICESMEREREHATRE EEZNICED DN TWDIE) - =71k CEROMERE L
LTHEMTED N TWHYE) ED public policy (IC KT 2728, HHBERNICESFEREFHTHZ
LI TE v, & LT 5, World Duty Free v. Kenya, ARB/00/7, Award, 4 October 2006, paras. 159,
179. < http://ita.law.uvic.ca/> (Gilbert Guillaume (President), Andrew Rogers, V.V. Veeder) Z Z TiZ.
EORIUN G R ThH o 727w, [EFRE T/ < ERRFAL « transnational law « [EPNIEIZE-SWCH
Wi T EnTnDd
194 TIA 12, H‘Qézf\f)x ZAEEDBRICBW T, BRZDOMOFEEIC L 0 AR TTA TS EREDE
BEREEL TWAHETH> T, YUK EFIIATA ICESMPEEFIHT 2N TES) LEDT
HIUL, BEEOFEIZHDL LT, BEFZO\IFICE VPEIIRL T2 (2L, ARETOMBIRY . %
DX e HEEETL TAIGEE LR,

F7o, A TREBIOCHEMN] Z2BIUCKEORENEE SN D L2 "B T 2 AL H 5
(“Contractual Claims, Courts, and Bilateral Investment Treaties”, comment by Alejandro Escobar, in
Federico Ortino et al., Investment Treaty Law: Current Issues, vol. I, London, British Institute of
International and Comparative Law, 2006, p. 208, p. 211), X 0 EBICHHT 52 51E, &RED
establishment (22T H M Z KIFT [TA 2OV T, BEZ AERRERITRE UMMESR LT O EEE
FORT 5 2 YL A O hORE (AEETEARBERE ?) (OERT D LiHI L5256, YikhEE
Y DA ICE S PEGEIC Ko TIBE IRV, L) GnPiffiEc ﬁ%o(w%&1%aﬂkwnmm
Projects Wi & S, 7272 L., (PEARE G OHIEN B IIA O O MO RIENTERK T 5 &V 5 FEBIX
EEEICIIRNEE A D HTEA D,

195 Qle Spiermann, “Individual Rights, State Interests and the Power to Waive ICSID Jurisdiction
under Bilateral Investment Treaties”, Arbitration International, vol. 20, 2004, pp. 179-211 ; Sophje
Lemaire, “Treaty claims et contract claims: la compétence du CIRDI a I’épreuve de la dualité de I'Etat”,
Revue de l'arbitrage, 2006, p. 353, p. 393.

SGS v. Philippines Wi, ST —EDAHRFREZER T 270D LD TH D720, FKIZLD 5
ZONTEHRZRRICE Y MET I ENTELEVIDE HEXDICE-T, BMTHS] LT
% (supranote 25, para. 154), L72>L. SFINAHIRFRSEER T2 B2 HOZ LIS RELTH, £
I, BWEENALOBKEMEET 220 ETDEmMN O L TENNLD O, AL
T,

196 Calvo FRIE L X, EFZNOICEENDIFETHY, —HEEHELIHAN (FERFE) NYZRNICH
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HEICER) . T OHE ., FIBOEST RIS — A FHLBER D Y% TIA ICE DN TV D
ELTH, HAMEEITEEEZ R 220D Th D, TliE. W T, BEERIE
HRENRWE DD, PR ZRIEEEIRD 70 S THREZ AEENEHTT (525 3#
B AEENEICE S M) DRESND. EWOHBIXE DA DN, ZOHA,
FEFIT, RN D PPEIESHRIAIC L 0 | TTA PR ER 2 EEd 5 2 &
(ZIRDDIZS D I,

FIOESTRIEB KO E 23— RAVH A BRI S S HNLIZ KD FRIT BT 5
ZHNT K DY ANEIEEIR DR R DU T 7o 1%, SGS v. Philippines @
H Tl 5198, FIHGEFRER LV T — AV SRR RIS < SZIZ DN T,
B 2 5 LT Se B 04 TIEERINC B 1T 2 P AOTEE B LS O AR BT F S0 THH
Wra T LTl Wiz, BiEMEL §E LA OT T, 2T 2 Pethryisids
WOBJEIZHN RN ONIEE A ETH D20 HF 72 SGS v. Philippines D475 Z 1L
(ZOWTRim L TV 5,

SGS v. Philippines IV T, SGS & 7 ¢ U B> L OB E NI IEIE RIS
HiX, kRo\@ay Th D,

“All actions concerning disputes in connection with the obligations of either

party to this Agreement shall be filed at the Regional Trial Courts of Makati or

T DOV TIARE DN ZIREE Z T MR B ST D EEZEDDLHLOTHD, ZIUITOWTIL,

—f%IZ, ARHMERIZE R ORI TH L DO TRANZENZ RIS H Z L 1T TE ., Calvo FRIEITEFRE F
MRS, PRI LONR MR TH D, AREBICLAMWIC L CTELELfiERE LT, LB [T
AACKBBES A ) B T RE - KERSR [7r—A27 > 7 BEE Gl ] (B85, 1987 ) 308-311
H

197 Bk i@ v . N L0 Y HEEFEMNEEEZFE L T DAEAITIEIZTCE D . & TTA BED TWOiE,
YRR B TTA fPEIEIXETEHE & FF = 720,

198 1903 /EITHifE SN K — K X Z % EE L, “[alll claims owned by citizens of the United States of
America against the Republic of Venezuela [...] shall be examined and decided by a Mixed Commission
[...] upon a basis of absolute equity, without regard to objections of a technical nature, or of the
provisions of local legislation” & EH TRV (RLAA., vol. IX, p. 115), ZAUIAF THRHIT L TV 2 —H
M ESRTE L RS 2 2 LN T B, 8EEH % 9 < o TA Uz Woodruff FHIZBWCUIRERE S (7
EZEOHMNEINT 2D, HBEE1FOEDIZLY, HME A Charles Augustinus Henri Barge (4
TUFBERBOA T ZN) DI X KEARER E SN T L3R L7eZRoHiz, “[doubts
and controversies which at any time might occur in virtue of the present agreement”{Z DU Tl <% X
T HHIFCRILT D LW BENEINTND Z EEZHAIC, BRARICEO TYFEERIIRFTE 20
(cannot be considered) & P& L 7= (Woodruff, B.ZA.A., vol. IX, p. 213, pp. 221-222), Z DH|iWri% SGS v.
Philippines (2 % 5 &3 TV 5 (supra note 25, para. 150), L7>L., HAMFEH N ZEBIEICS A LTS
HLOD, FERHDE Z AYIWEEYE T “upon a basis of absolute equity”’ TH ¥ . % L H5EH & LTl TlE
AN

199 {4 1. A3, BLOIL A2,

200 Eureko v. Poland Tix, #H AR —7F > R, RO FIISIAN R — T > RENEHET O P
RIEEEMEZ D TN D Z & RIS S N D ERIZZHEARFETH D & 98 L 7= (supra note 46, para. 81),
EGE T, KT ST ST 2 RS A E R BN SAE R & LT HIEnE R IZ I\ T, 3K Ok AL B S TH O 1)
FZHOWT Y TV 72 (bid, paras. 244-260), Siemens v. Argentina T, 7 /LB F U IFED
FiIEZE{T o TV % (supranote 85, para. 200023, fEIEIZZE O FIEE —YIRET L Tu /e (ibid, para. 204),
Noble Ventures v. Romania Ti%, fFEHIEICE R AR . ST AT O P UBR SIS < 13k
%475 T2\ (supra note 53, paras. 44-45),
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Manila.”201

FIROEY | MMEIEIX, ZOREICHD L TIEEMELZRD DD, E DR A TOZE ]
REMEZ GE Lo, (hEIEIE, FRESFSREICE K, i FLBLIRICE L, 2200
TE 8 2k G ALER ¢ % F8 7 (override) & D TIX 72V, & OFEARMERARIZ D202, Z D EC,|
LK) b D FEH5 D (scope) & F i (performance) & 1L XA S AU, FE55 DO HEIFH IOV TEKI N
FRET DIEE (74 Ve EnEEpn CHETN TS5 £ T, FAGESFRIEICE S <G
(SN 1 3:0] SR U T SN SOREE P NI S Oltel SR b1k & = 7 b SUAN Q=32 N N 1=l
Filz7gun, LR %208

ZOHBIAEIRE T 5. FRDED D FREEFHEI LK O E D D #y G AL B Tt &

(B3 bOTIEARW, & W) T, EHIN L2 HE R Y | AR ETH L, =

DOHWrAHS . Vivendi v. Argentina BUH Fe kil ZE B SR EITEIL L THRK Eoghk & 4
K EDFER & ZWERIT D5 A HIEIC L TV H204720F12, B E L ThD,

ZDORITEIT AP EIEDONYGIE, Crivellaro I AN DE S & 2 AR T 5 HEA
D—NTd 5 Crawford 232 HE L7oFZE G, #EHT L2 LN TE D, T7bb,
Crivellaro ff#k AiZ. SGS & 7 4 U B> & @ CISS ER2 kS ST (1991 48) 614
[ZAA A=T 4 ) BIT 8B LTWD 1999 /) Z &IZ#EiA, [BIT 2524 24
FHIVER T ¢ — T DD —DZHEFF T D HEF (the right to refer) % SGS M AN AW IZ HEE L 7=
EWVND ZEITH VG 205 LR S HRTREMEIZ BE T 2 E A3 I oW TR E LA iR B
LTW5, F72. Crawford X, SGS v. Philippines 2\ T, KI8T 2 HEfh
HEREIEIR O RN, K AT SRR L O — A PR SRIA & ORRTA Uz, L4
L. [REXDEN LOFERZ M THERZ R LV BEETE LN E I e
RNV DEZNGZ BN DITE L THERDEN EOFERZFKIOE D L h#HiE
(243 HEF (the right to arbitrate) & JEHE TE 5 Z L IZITBWV O RMIT AR, BRITBIT S
PR A B EEAE SR, £ 3T, TOMFELZTOOICED LNTCFKETH D 2068 Fif
T 5, T72pb, HILANIL, CISS ZMIZEH £ D PEMANEEERIR (74 ) v o ihpros
PO ALY BRI EOBHOFPIZET DR A A 2A—7 ¢ U v BIT (2K < A
Bk A B L7, &\ 5 318378 SGS v. Philippines f#IED S D Th 5 & & 2 b 5207,

LN, ek oidy | EFRIL A RIEEER L BET 22N TELLERXD
L. o, EFRIT L D A IR E K O BEEIIHPRIC 2 Shialde 5 72 0Bl T 78

201 Article 12, CISS Agreement, quoted in SGS v. Philippines, supra note 25, para. 137.

202 SGS v. Philippines, supra note 25, paras. 123 (FIHGESFSE) | 141 (— MR FUBESEE) |

203 Jpid, para. 155.

204 Jpid, paras. 122, 158.

205 Declaration by Antonio Crivellaro, SGS v. Philippines, supra note 25, para. 2.

206 James Crawford, “Treaty and Contract in Investment Arbitration”, Transnational Dispute
Management, Provisional Issue, Jan. 2008, p. 13.

207 Hobb, ZOMBANGIE, PEGEN 22 FEEHE TIER < B RBEOMBE & L TR 2B R
HTH 2, Crawford iX, D72 < & &AM PFRIRSLHICE T 25 OWTIXEEHEDOME L ZE 2 5 2
LHTED, LD, Ibid p. 13.
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WD TH D05 FRNCHMMANEIEERIRGH A E < 2 LI K - TEURIC TTA it &
FAERIET 5 Z L1, BRI O R/ N208, 7272 L ENBREFHIZE > THE
BN AFN R HE TH D Z L1EV D £ TH 72U (SGS v. Philippines k02 D% ORI Z i
EWREIR LT D) 209

HHA A EEINIE, 2 GrbmsEriigmE) L ICENRBURO TIA i &
MREEIC RS T D 8 ) g & 575_’%"9“—8(}8 v. Philippines {25\ T, Crivellaro
MHRADOKER (ki) 2zBann—, —imZ <5 2 LIIEFS Tz, L/LT
T, %@ﬁi% FHEB LU ﬂxﬂ@fﬁ%&@ﬁ% 1L DORRICB W TR EMICEZE L Bb

B T eb b ZRINED DG AL ERSRTE D KD Y 5% ﬁﬁi®%ﬁ%ﬁiﬁﬁméﬂéb>
?‘575\ WIZEHTAICE ED TiEmatED 5211,

F9. ZRINED D FIRLEDO SRR O RE SN TWELAETH D,
Suez & Interaguas v. Argentina {4 (2006)2123 JL (' Suez, Vivendi & AWG v.

208 = ORE[HEMEZ RO HFF L LT, Jarrod Wong, “Umbrella Clauses in Bilateral Investment Treaties:
Of Breaches of Contract, Treaty Violations, and the Divide between Developing and Developed
Countries in Foreign Investment Disputes”, Geo.Mason L.Rev., vol. 14, 2006, p. 135, pp. 171-172.
209 [ (TiRR728 Y | 2004 AEOEEERERE T, CISS W EEK ORHEFEN R E 12 FDOEDDH 7 4 U ¥
VIEWNEHIFT (Tabb, v BT 4 HDEWIEY =T OHGEHFT) ICXVIRESND T, hEREIT T
FEIET A EENT, L AN, FO% SFELZRME THZOHPRIIH ST, LU EE 5 Lt{ﬁlﬂjﬂiﬁli(“it
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