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A H, FERHICET A EBRESOICB VLTI, BREZAENERNC, oI
By G 2 R ECH RIS L VI 2 2 L ICRET DA LERIENRIT LD DN
—RTHY . FNEWE U THEEFIIVDIT [—HMIC) T a s+ 25 2 &l
Lo TWD, 29 LI FRUTEEMEE - BEIEIIRTT 2 Eh e R 2 LT 5
LOTHY, ZHUCEVEREZRICE > TUIZORE Y A7 2L, F-EEZAFEIC
Lo TFHEA~NOEEZRET E WO FREAT D, L LiLE, 295 L a i
BRVFEMBANFIE Laad 7 Z LTy, HEZAEICHEOAB L KIFT & Lo
TWDEDREDROLND LT T D, BEMEFRZE L TREZ AEOEN
B O FERi NG HHTF T DO TR WD, E2F—FRICHOWTEEOR A AT se7
B TFRAHNOND Z E TRAMICFIH SN TV AD TR E WV HIRET
HD, AL ) LEBEN EOBREICBWTYEZGETNEINIONT, bl bih#E
FMREICBED DRE R OBLE N ORETT 2 LD TH 5,

EREEHE DR TRETHLZ NG, MEEEHITIH ETYFETORELE
RVICBWTORKLS, 9 LERALE LTULEUIRRIEL 225 D1k, OERHSOF
1B, QEFHEEE, OFRIH#OTE T, @REHEEOHAE/L S ThH5H, ZNHOMEEH
S T AP ECHIWT B & FLRRGET T 2 72 HIF, —EICIZEIoXNi R Eb R b b oD L
TE 2R, MEEITZA SNEATRE L0 & SN EERESOCME TR O R
MR LS BBE R L TN D, TODMEEL L TEH T TRERICHGZ N
ToMER 2 BREHLUEIZIE > TROD TV AHIZT ET, EFRORELENT HHFE VITIAL
BHEHEA RO TND EFE D Z & IFlEY Tldlen,

Loy, fPEMAFECE 20 MEZ B LA X CFERICET 2 45 OFED
M & L TOR D RERDIME AW OSLIGIIZEDR H A 5, RS 7 O I3 #nl6E
PRICBEDLOMETH Y, ZUILT LM 5] ORIZITET L ENRWRFRE
ELTVWD, TNEHL T TEFMEEZHBL LT T4E KEINH LD LT OKE
FEiE. 247200 &3 bz, PERFR OB 2R I EN—E OB E 2 ANE )
LaEND & HAWT TRMER [CIESARBIAH 5 &S, Zhidzease
PEIZBID HMEZ b o X Ok TAE) OMBEE LT D ERDMPEHIBNIGED Hivd .,
9 LEEREMEICRD BN E 9, £ LEREENRE DN TE I REREHO—DH, i
HIZFLUEEORBEICLoELHEESND LWV ) BEEMEFOARRNME ICHD Z L
B AU, FEEHE &1 TIX B X2 S E AT REMEIC BT D HINTHERR 2 R E DN BT H Z &
BRIICER D D Z ENEZ LN T LV, 2D X 9 BN SIE, 2006 40 ICSID fh#F
e E OWIEIZBWT T AICIERNZ Y M (legal merit) 2 K < | Z & ZEEH &3 2 HiFf A3
RENTEIEDRFTIHIRRIIKREL, ZOLBOERNNER SND,
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FE T HINT 4 —Txza—) OREO—HTH 5B,
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1. [FLC®HIC

ERS G RISNERER (BRAKREN) EREZAEOGELZEMLE LT, H=
FHOHIWICIRT 22 LIC kY. FOMRERDL TR THD', TOd, ERICEE RS
EAETRE ICHFELTRE 2D D 7120101F, EREYRIC, HFUEEORENED
IZIFFE LY, DU EAEIC L > TRO DN AHPHO AR, FIER, Z L TR % 546
PFICB W THEIEEN W Z T L2 2 b0 TRITFIER L2V, 2F 0, fhEkikEDEE
HEITI AU EHEOMBAEICEI D, TR RS REHIE S5,

Z 9 LA BIEZ T OMERGESCE ~« OGO MR & LTS5 on
WEITH Y EEEEGSICONTHIERITEERN (BEFRZEN) FoMEREEIzIES N
TITONTE 7, L2 LEFICBWTIEL, £9 LEEROMANRERZLEREDL LD
2725 TE Y, SMEEEZMPERNICHLS Z L7, WbiE T—Hr) ([ & [ERE B
B TR FET DB L 725 TN D7,

& X2 THAMA K < fh#L (arbitration without privity) ] & HFEEIILD, £ 9 Lz [—HrY)
IRPERATRED ARE & 22 > TV D DL, £ < O ZEMBERHESHK (BIT), NAFTA O XL 572
Ml E. &2 WIFT R F—FEFHO L D REBLE MBIV T, BEZAEN
ICSID fh#Z 13 U od &3 D fl 4« DEFRPE TR~ E D F 27T 5 2 LT OV T FANZ,
ORI, FENGZbND L 5ITR>TNAEDTH DY, BIT %@ U-ERIC X

' See “Report of the Executive Directors on the Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States,” ICSID Convention, Regulations and Rules, pp.43-45.
Auvailable at < http://icsid.worldbank.org/ICSID/ICSID/DocumentsMain.jsp > (last visited at January 24,
2008).
P EHUE & BTG RNC o & | FHIHERERHC BT D IS OTFIE A ARIL & LT, YREHRA D i
NNBEEZ ANENLERSIND ZENH D, ZofIco>&, [EEALBUR (international public
policy) | 3 L OVEHLED MFIZH S LT, MR DL b (avoidance) ZBD LB D H A BN D,
World Duty Free Company Limited v. Republic of Kenya, Award, 4 October, 206, ICSID Case
No.ARB/00/7, paras.105-124, 137-188.

l[‘?ﬁ%ﬁﬂ%ﬁ B9 2 i e OCE IR B W TR, SRR P O B EICBE T 5
BELFHOAEIIASISLOTHY | %%K%d%ﬁ%ént%ﬁmﬁﬁﬁ_owfi@ﬁ

ZRoTHIrEns (L, MEREEZNEEKROAZMEN S DN DGEITIE, ENEHETIC
@ HWrEns) DL X5 (doctrine of separability) , See N. Pengelley, “Separability Revisited:
Arbitration Clauses and Bribery — Fiona Trust & Holding Corp. v. Privalov,” Journal of International
Arbitration, vol.24 (2007), pp.445-454; F. Gonzélez de Cossio, “The Compétence-Compétence Principle,
Revisited,” Journal of International Arbitration, vol.24 (2007), pp.231-248.

2O LEREIT, BREROICHET 2 REMBICBNTHRIBEL 2D 9 %,
PBIT IS ) MREBEANC R SNI=DIE, 1987 4D AAPL i ThH 5 & Ehd,
AAPL v. Republic of Sri Lanka, ARB/87/3, Final Award of 27 June 1990, para.18.
* See S.A. Alexandrov, “The “Baby Boom” of Treaty-Based Arbitrations and the Jurisdiction of ICSID
Tribunals: Shareholders as “Investors” and Jurisdiction Ratione Temporis”, Law and Procedure of
International Courts and Tribunals, vol.4 (2005), pp.19-27.

k. BEZAEC L DEEMHEA~O—FHP O OFAOFREIX, BEMEENERICL > T
b H XD D, See SPP v Republic of Egypt, Decision on Jurisdiction, November 27, 1985, ICSID
Reports, vol.3 (1995), pp.123-124; Tradex Hellas SA v Republic of Albania, Decision on Jurisdiction,
December 24, 1996, ICSID Case No. ARB/94/2, pp.4let seq.

_3-



5 E R E Rt [ ElFERIHE %2 (generic offer) | Z# A EBREZ D FEOR T 1525
(acceptance)| 75 Z & T, MEAEDKEIND LAHREINLIDITTHD (ZDLH b
BABICESHTITON D&M E . LUT TIRRNME LS 2,

2D XS BRI L - TEEPHEREX~RF Tz trEmS 2 2 L3, RERXB LT
ZORENC E o TE, FEEIEEIR L CEDIRIRET B A MR T 5 &) ATl THE
HRER A FFO0, £, ) LIS T 2 MMAE £ 5 2 LIC L WAMEREBMES
HIllleblwln, HESAEHICLESTHEELVBOEIND, SHICZAEICE 5
Tk, BENFLZRER & OB CHEBMICLIET 2 FEZHET S Z LT, EREMOI
BRI D Z L BT 5 &0 ) BEE bRONRIIA T2, EROEHO, 2o
B 7R AEICE S LW I HERAEOFRIT, 9 LIZECRMBEIZR S TR S

> Lanco v. Argentine Republic, ARB/97/6, Decision on Jurisdiction of 8 December 1998, para.43;
American manufacturing & Trading, Inc. v. Republic of Zaire, ARB/93/1, Award of 21 February 1997,
para.5.23. See M. Sornarajah, The Settlement of Foreign Investment Disputes, 2000,pp.208-222; P.
Bernardini, “Investment Arbitration under the ICSID Convention and BITs,” G. Aksen et als ed., Global
Reflection on International Law, Commerce and Dispute Resolution: Liber Amicorum in honour of Robert
Briner, 2005, pp.93-98; Ch. Schreuer, “Consent to Arbitration,” Paper submitted to the Committee on
Interantional Law on Foreign Investment  of International Law Association (available at <
http://www.ila-hq.org/html/layout _committee.htm > (last visited at February 26, 2008)).

FILOHIZIE,  BIT OFffEIZ &V ICSID i~ DA FEICHE 2 TR FEOFE] MG
2bilebol L, BIT ZHICHRESZ AEOMO %) L LTORMET D 2 & 2R3 5 R
H .55, C. Santulli, Droit du contentieux international, 2005, pp.115-117. ICSID §:5912 & v #&
FEOAREI D DT DI MEA B MR T DHERPFBO LN TNLOTH Y | BIT XL E KN
BEIC A EREFR L EZAEEONEEEEZAT 2L OMETH D, DX 9 RBMRITERK
iz . EBREMES AMERESKINT X D AN SZFhe /e ERKIC L VR b fiANDIE
HERRROEFRICEHT b0 L L, €5 LEFRE2#T 5 ETREZROGEOATREY 52
a5, LinL, FRAMPERTFRNH < ETHFEMOBE LR L T 25 EEMEFHET
fealfRl e LTnD Z b g iuid, EEREEG MBS AMECRGESHK L8 ARk Fie & 2[R
THZEITONTIL, BN ED, £72, ICSID DO LE L FEOERIZOWTIE THEHK
(Contracting State)] TlI72< WY FHH (the parties)] DRIEZLELE LTS, ZDOXH7%
HC.BIT #ZNHEKNMPEAEEZRLTWD E D Z L3 L, . Fouret, “Denunciation of the
Washington Convention and Non-Contractural Investment Arbitration: “Manufacturing Consent” to
ICSID Arbitration?,” Journal of International Arbitration, vol.24 (2007), pp.80-87.

8 UNCTAD, Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking, 2007, p.100.
Available at < http://www.unctad.org/en/docs/iteiia20065_en.pdf > (last visited at February 27, 2008),
p.100. &V oiF ICSID (ZHS < fhEFIBrL, =T ICSID MR EIZ BT H E Off ek &
A% 72 b0 & L THBIMICER - BITIND Z L & T 5 (554 5) . Z11LA5H D UNCITRAL
KRN & 2 hEHIWr 72 &3, 1958 SEAMEPEHIWT O AKGE X DI TICBIT 2 =2 — 3 — 7 5093
FOBEENEICHE > THPITIND Z L1272 %, See Ch. Schreuer, The ICSID Convention: A
Commentary, 2005, pp.1100-1108.

T EEEEE PRI T L L R FOREBIC X DINRHRE E R 5 D Tk as, Bl
HNCIIAZRIRGEIC L DI AD BN LR 2T 2 D TH L 2 L3N TH D, FBE,
BEAMBICBET DRESANICE O T RIS, HEMPENMTON TV DG EITITRER OAREIT
INRHIRFEZATHET 5 Z EREE T BTV D (il 2 1%, ICSID 4955 27 55 1 TH) . See Z. Douglas,
“The Hybrid Foundations of Investment Treaty Arbitration”, British Year Book of International Law,
vol.74 (2003), pp.160-184.



CESTLDEEZDS,

bobt, 29 LEEFROBMIIMY T, HEZAEICH LTHTLLFH L T2
STAMEZELSESLZLICbR>TWV5, FHERWOTOMBELEIZESHBEITIT, 4
ZAPEICATFES U D DG (FEEHE O FHAURIS) (T MR UERAER 20 < D5F
RICEE DI, £ REBET 2 FER L UFERWOMTHICRON D, L, £ 0%
K DA I IS T 2 B2 AEORENF/OEHENIC G2 bR TV 5
I, BEIETICHmRN 2 8L 525 (BRIREREICE S RHEICRITD EFEL
2%) bOTHDIRY | BRLEZENBURO FERE 2RI OWT, FRMEIAT 2 &2
FHEL 725 TG (ZOMICOWTIE, flifh [RERHERNICH T 5 L0 SE OB
FHR), EBRICH, ENBRBREIC LT RIS OBRE N, 43I T o g
A TELTRINEBEICH L THRES 525 b0 Th 5 & L TMNEREZEMNEHhEIC
FRRDBINALND LT TNDY, Fo, BEZAEICEBERE 217> ¥ OARE
LB ANEORIZEREREREN2NGEICH, YREEOKE (Blath) NALOXR
B & a2 NE & OBEREGELRILE LTHZLDHS, HEICRAOND L5125 T
W5, ZofER, B AEITZE OENBOR O I IR U TR R T e & D B
RS 2 Z & ZRed Bav, BERERE ORGRRFIIZTH L TR o 72 E I L O
BHOLHINZELNDERICEL STV EBIEHEND L) ICR>TnB
BEERIT X D RME OB AR, 13720 T [l HEns &0 THH0
Wy BIEOBEEMEICE D 2 SHENZ 9 LI fBRiE a2 RaIc b 263D Th D
DIMTONTIE, BEROHEN, HEREHE D SN IR R#ICE D 5 1 (8
[E AR, Bl EMRE, [UHICK T 2, RROMSERY) & RMPERICEb 5 T
L EROMICHRA L BT, MRBENATHIEARLAVEDOTIEHS, LinL, AU E
T2 & % ICSID 6970 5 OB @I R END £ 9P HEZAENZ 5 Lzl &R 5

SRR IE ORRE A O < DRI FIFIC OV T, k&S M, G. Van Harten, Investment Treaty
Arbitration and Public Law, 2007, pp.38-44.
? See e. g. Empresas Lucchetti, S.A. and Lucchetti Peru v. Republic of Peru, Award, February 7, 2005,
ICSID No. ARB/03/04; Methanex Corporation v. United States of America, First Partial Award, August 7,
2002.
10" See e.g. Azurix v. Argentine Republic, Decision on Jurisdiction, December 8, 2003, ICSID Case No.
ARB/01/12.
"' Van Harten, op,cit., supra note 8, pp.4-6, 94, 120.
P ARYETIE2007 45 H 2 H, ICSID K0 HOBEREZ®E L, Fi @ &M ZhvE TIThiG
LEBITORELEZMRHTL2ZLELTWD, 2ok, AU E7OBRIZ, ICSID &K 71 I
e Blilka@ s D 6 » A%, 2007 4F 11 F 3 HICHEE L7223, £ uidad s H LA 72 S 372 ICSID
HERA~DOMFEIT B Z RIET b o TiEwy (FF 72 5),
B, RV BT OBLREZEEEIZ, ICSID 555975 Ofiik3 ICSID fh# % &9 2% BIT I &IE
?&%@%ﬁ%ﬁéhéi5K&OTwéoMT%%<ET&§§AEKi5@ﬁH%“®f%
WZT ERWVWEMRT 55121, RERICK 2MEMFEMTON TORWEMETIL, WER
Fﬁ%%%ﬁﬁ%%%ikJﬁA EH7= 6702, ICSID B HEE L TH, ZHUEFRSGMIC



EERMPEITE L TR AIZI LD TS Z LN TH 5,

ICSID 5497 & OBGRIIMSGE 2 TH D L LTH, D7 &b MR R YAz &
ETERMEE 2 < OREZ AENKE T TND Z &1, FRMPEDPIRE S 72 BITIZIEFIs
7, BEZAEND VEEEHEIZ X 5 HiFf (objections to jurisdiction)] & 2\ M [ HLATHE
PELZ 5% % $1F7 (objections to admissibility) | 2MERL S TWAH Z ED B R THNALSY, 29
Lot i3 E RN E S PRICB N THMBE L 20 5 2 b O TEH 228, FRfFED
EHC, FRHECEBEZEN —HNCZ ANEEZHFZ D2 LIk BRSNS [l shi-
A (constructed consent) | (ZIEREDIT HALHEEME & OBHRTIX, EHUTAED THEH])
MOMER AT & T E T2 b O TRV R FRONANELEEZRBEDL O TH L0 %
BT 22 LaRDL, EZAEDOMNODEFEL D Z LR TED

FITARTIE, 2o EEZAEMER T2 EEOPAFREZEID L1F, FifhEkic
BIFHAED THH HMEKICER LoD, U E TOMEEZ EBRFTI L& L
AN

BT ORI FEH, T70bb, FMMEICE T 2 EEEMEOME, BEEMEHINTIC
Bl OHEEOMBE & FEEME )T 2 PiFr & B AT REME IS )T 2 B AR ORI X BINIZ D0
TR L TR OREETHS 9.

2. FHHBOEHL L TOER L ZDER

KV EEIE S TW DB FE T 2 RIEO—HZRMIEN 3 H 72 57220, £ L, BIT &
HicEs AEOMN O DRE L LTI TR, BEZOAREICL 2 HEREZEERD
ZODZHETHH D LT L5623, BIT OfififlC L0 WY HEERRELZ 5 A7) Z &Ik
Do B AEDY ICSID G587 B IR L 72 & 72 3[R 1376 L. ICSID fh#E~DAFEA AT
REE I, TRHEON, BEDNZIZOWTIL, SRR FHROMEDORZ F &9 Rl
W, F72ICSID FHRIDOMRE VI AICB N TH, BMRH V@472 b 0 &bz,
See Fouret, op.cit., supra note 5, pp.71-87.

B2 Lo YL, B SNAREREROE L HIC, KILEh D TR ANC &
Y . ICSID Z&#4955 25 4. UNCITRAL #HI, ICC #H]72 EITE D b 5 R HE > THET S 115,
YOS LiesElL, EBREE M EA~OEROREAZHE L TRV BIT IR 2 4HI 20T,
REFEMFBEHEAZB U CYRAENYEIND LT 55812 - L BHEICHEN S, B. Stern,
“ICSID Arbitration and State’s Increasingly Remote Consent: Apropos the Maffezini Case”, S. Charnovitz
et als eds., Law in the Service of Human Dignity: Essays in Honour of Florentino Feliciano, 2005,
pp-241-260.

BRI BT DGR OESIINER & 2 ORBEMET. BROME~0 TFE] % REE5S
SFEOBEMICL > THEBEST LI LT/ L bHEL R D, Thwz, KEESKHEIC
& 2 EEEME O IR T OB VETEEHICEAT 5 HELRMBEO -2 TIEH 528, ZOREDE
A TEBESREHEIC LD RE ORE] PEEEFBEOMRLRD TfFl] ITEEALDL LN
9 I & 5, Santulli, op.cit., supra note 5, 2005, pp.127-128. Z D 7= ARG TlL, Z ORIBEIZ W T
UL LD 24T O IO, T ORGHIREEFBICETO2MFNGEL Z L35, 2R W
TR THREMEIC T 2 R EEMFBREOMBUE] | RREEENIEHNT A v a r—
73— (2008 )



(1) EHRRIZHITLEBEDOEE

ETFROEFIYELTHO [HE) 8HV, THICESIMEDICBNTHEREITE
AR L, 2 T+ ZENTE D, JIMEOLE. hEABIIRERERNITRES
NIEEEZ ANEORENFICR L TEREEZNENEZ#T LD EDORELZRTZLIZLVIE
FRSNDTD . £ OEEHOHRITRERESRNOBMEREIC I VBRI SND Z LIZR D,
Z 9 LIZBIEHEICB W CTIE ABYEEE (jurisdiction ratione personae), FIHEHE (jurisdiction
ratione materiae), W¢fHEiE(urisdiction ratione temporae)7s E\ZEHT B & AE D RIE /R
SN ZNDOLEERSHEITITZ L E L REMBOLEM L 225+ B EIEE LR
Wk Ensnl,

boblb, ZOREREEFNTIILT LHMERICED D TR TOFEHEIZ OV THE—/Y
BRANEEZED TS DT TIEARL . FlAE, HEITHL S 280G OWTHIC THREIZH
THHE] L L0, HDHWEFHREEICOW THRIIC S0 EREGE RIS 3
RKOKEZ ANE Y JHIZ K 2 8EIZET 5 7 7l (authorization) DEFRIZ BT 556K %4 &R
WTIUC L DB R ORIRICP 770D E Lm0 T 500307 7m0, £, A
DR THAA] (FEAE) 122V T ICSID 455933 L OV ICSID i BLHIl, UNCITRAL
R & 2T ICC MERAIR i & | WEROBRIMEE L6607 kv, 2
O LIHaIcid, REZAED R 056, WEFRMNERN LI@AIcs TR T4
FE S/ AYAG RPS I (A SN

FRMEOEEEIIZOL S ek [EE) ICE0EBEAE L. TORVICTBWTITE
SINDHEDLITFTHLNR, bobb, FRIMBRITIZNDOHRIZESNTITOIL D DIT TiEew,
SIS < F THREMRESLNS ICSID 58972 & ORRT 2 EEEIC SV THE S
DIPAI TR T 27201, £ 5 LI TEE] bTh brEEMOBEREIC X 2l
FINCHRT D Z &l %,

il 21X, 1CSID $:9%6 25 §kiE, T % — D4 £ (Jurisdiction of the Centre)] & LT, &
VHE—OFEET, FOE - - - LofNEOERE OB TREN D EHEAT HERE Eo
g« kSl bDOELTND, ZDTD, FERERHEIZIBVT ICSID MEFHEIC
EDEMMPEBTESNTODHETH - T, EEICFHNMEOFEESEO LD -

10 PR EICB T D EBEOBRESV IZHOWTIL, RE S M, UNCTAD, Bilateral Investment
Treaties 1995-2006: Trends in Investment Rulemaking, 2007, pp.100-114. See supra note 6.

T RAEDORR LI ZEEMEICHOE . TNRZAEDOENIEIE > TRR SN b DO TRITN
ER BN E DOFREPEEREREICHESNDGZEBH LN, TN —DODEFERESRM LIRS
AT, ENE REECRSNEREICH L TRESMA 6N E LTH, YEEICO N
TIIPEIAFET D Z LB TERVH O & &35, Bernardini, op.cit., supra note 5, p.103. 7233,
SZAEPEEEINC S L CEPTEER DD L L TKRE 5 2 TV DA, BRITHEKRD M
BlENTH, BEEMEITEZ S D b O LW ST %, SPPv. Arab Republic of Egypt, Decision
on Jurisdiction of 27 November, 1985, ICSID Reports, vol.3 (1995), pp.123-124.
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HITIE, OREPHEBEELEHAFTHL L, QERLOKFTHLZ &, QFEYH
FZOMLOKEREOER TH B 2 & e EOFMENT- S UER 6 20n'S, 7272 L ICSID
R, BT THRE] OERICOVWTIE L 26 [REAFBOIZDOEBEW 1] o—5
ELTITON A BEFB2E L TWAHICEED , REOR L 72 5 BE ORINIIHEE#
EREIC L DREICERTVD Y, MEFHOLYFEENZRDOND [HEHIEOEE)
DEFIZHOWTHRETH 52,

29 LIeRFED T T ICSID TSR E R E DE D 5 Rz 723 H AT Lo T
B 5 OEENE (ICSID 589D HIEEIEICHE 213 competence®) %328 Hiv, ARHIEIZET S
FHAITO, HE FH 2N TE 5, 20X RERICBWT, ICSID fih#kOFEEMEIL,
ICSID 554086 L OB B IREH E . B L OREROREIC LV EANICHER S TWS L F
257,

L AT, BEREIITEEEHEORERICET 2T OMIZ S . ERRIZRA % B
T DI SN D REFBRMEDRED LT D, Bl IZENHRE TREOE TS0,
B B VIXENEH TRATFE LI ROB T, £ 7250 E A~ FTanc B 2 Faith
BORETRORBRENDH DN, ) LEFHFRERERESICLI VY TH S, =
MO HOWTIME TR T 2 BEZ AFEOFREO— (5 25 WIEFREOSFAF:)
ELTHALNRNWDITTIERWN, LrLZENLITD LAYEZOME [HE] I3
SLUTHETFREZ AT 260 L L THRERERNINED - FRHE LI 20N Y T
H55, TNLHSEMFOBMAIIBERICE D [ [TRFET 2D Tldnd ., &ER#
FHRNTES S FRMPRICOVWTHRICEA SN DREHLDTH D, ZORIZEBNT, Zh
BRI BT B ZEATREMIC D A &L LTS ONEL TH S 52,

(2) BEEHMICEIT54E 58] OFR

ERS B PRI IR ST, EFIXEOFHEZRILE LT, A b OEEEHFR~OFRE (F
BEMEDZ3E) 1IBIAMR b D THD EDONIFERLTND, TDH, £ OHRAICEFE
I, PERIT T 2 RIS 2> DBl BRAICEAR S L2 1T 72 69, R 23k S

'8 Schreuer, op.cit., supra note 6, pp.82-252.

" Ibid., pp.121-125.

PAEAD THREOER] ST 2 0ENMIONTIE, ZORELMELZD > THbND 2
EMEL, FREBEXICHELNTWS, ZOMIZOWTIE, REBMR, Ok g
HOKR L 72 D EEF /WG EOHIPH & 2 OYERK | RIETI Discussion Paper Series 08-J-011
(2008 4).,

2B ICSID 54955 41 4%,

22 See e.g. Ioannis Kardassopoulos and Georgia, Decision on Jurisdiction, July 6, 2007, ICSID Case No.
ARBB/05/18, paras.99-261.

Pk, 2. (3) HEEMECRIT 2P & B ATRENEIC )T 2 H AR OBERM XA, B L U4, (1)
FATHEZMICBET 2005, 22,



TWAEEITIE, BODNGICARRHEE 2@ E2 X2 THLLEFERT DI LENE,
L L, THETOMELFNZIBNTITZ 5 LI HITImIIZIRIT 5Tl 0 fhEiEE &
U CIEHIBRAIC b | JEIRAIC D HEE 2@ E 5 Z & /e < | 72724 HE O @ O B (common
intention) % FLHH T X S IZHET D Z ERROLND, EDVLERL TS, Hl2iX, 74=
FIZBOTIIRO L S IR ER TN S,

In the first place, like any other conventions, a convention to arbitrate is not to be
construed restrictively, nor, as a matter of fact, broadly or liberally. It is to be construed in
a way which leads to find out and to respect the common intention of the parties : such a
method of interpretation is but the application of the fundamental principle pacta sunt
servanda, a principle common, indeed, to all system of internal law and to international
law.

Moreover - this is again a general principle of law - any convention including
conventions to arbitrate, should be construed in good faith, that is to say by taking into
account the consequences of their commitments the parties may be considered as having
reasonably and legitimately envisaged.

[y

9 L7eSE35 T, UL, EZFZZEF OMPEREEOBRICONTRINTZ D TH DD,
A HTIEEPEICOVWTHEZYTEHDE SNTVDS (bob b, EROMEMNIZIH
29 LSRR BB E BHERE S LTV B oW TR, BRI 5 L 5%,

ElZ & LTHL [—AIEE (open consent)| #5272 L3z, ERFEHEOBEELRKD D
ZEE, EER EOEBNICBITAFHEIBICEL CTHEENT-E00EFREZ R0l
HEZONEET LR ICBNTHE, LT LHARSR O TIHAWT, Lo, SMERER
W2k U TERAPERIC X D RF IS T 2 W55 4 5 2 72 DL Rid, A 7e < & b EEMED KL 72 %
B E —ACHIRACAEIRT 2 L 0 BT 2R E L CTEEFHEAENT 52 L 258
52 EITEY TIEARNWTH A IS, ERIEEOBEE L VI BBV TT, FoERICE
05 EERE 7 EFICHIL CEFEEEE L TERSNDOIANEZIBE LSS, HRIL LT
HATREME, B D WITE(EORNERLEDOMHAORME L L THbhLs & b0 L Ebhs?,

** Amco Asia and Others v. Republic of Indonesia, Award on Jurisdiction, 25 September, 1983, ICSID
Case No. ARB/81/1, para.14 (i). 58FITHIL, o &b REEMHEHIWIZ OV T, ICSID F495
5K 2HDLICKBITLAE (HEEICESW TR SN SHIC O T BRI RRIZ K-S X4
EStEE MO D 2 LICBAT268) OHWNCE L TE, HE D ICREREICHRZHE T I
S E T LTS &L & 7TV %, Sornarajah, op.cit., supra note 5, p.201.
3 See SOABI v. State of Senegal, Decision on Jurisdiction, 1 August, 1984, ICSID Case No. ARB/82/1,
para.4.09; Ceskoslovenska Obchodni Banka, A.S. v. Slovak Republic, Decision on Jurisdiction, 24 May
1999, ICSID Case No. ARB/97/4, para.34; Mondev v. United States of America, Award, ARB(AF)/99/2,
paras.42-43.
*® Van Harten, op,cit., supra note 8, pp.5-6, 121-151.
" See J. Paulsson, “What Authority Do International Arbitrators Have over States?”, in New Horizons in
International Commercial Arbitration and Beyond, 2005, pp.132-165; D.W. Drezner, “On the Balance
Between International Law and Democratic Sovereignty”, Chicago Journal of International Law, vol.2
(2001) pp-321-336.

Cf S. Manciaux, Investissement étrangers et arbitrage entre Etats et ressortissants d autres Etats,
2004, pp.204-206.
P METREICBIT2EFFEHEOBEEL VO MR L o & bENICEN D DIE, Whwd [



(3) BEEICHT IHF L ZETREMICHT Z2RAOHSHIE G

£ ORI

ERENEICKTT D PP & BT REME ISR T B A ORER I SN DWW ik, [EEREIESH
FTOFEMEEZ B C TSN LD TH Y, ¥ L b e O RMBRZT 6N, 20
72D FEDOXBNILT LHMEL L CWD DT Tikenboo, #L T3 xI1E, stk
FRERRBIBITLEEEOFELRET 5FHTHLOIIK L, BEIIARZICET 5B
DIMEZRPIT 2 FHES ) 2N TE DY BEMICKT 2 HFICIE, FEEICIE bz
A, IR, BERASM e &L 2 OMSHEFICET 2 HR N BT b 0k L, ZH
FTREVEIC RS B HIFRICIZFE R O RRL TR O RRSF, I & 5 VIR 2 OFIEE o K,
FENREORTET 2 EBEF BN D,

VR BT BT B R

EEENE & ZHEATREMEICEI T A 2 0 & 0 AERIIXKBNT £ FOEMARICBVTLE
EREVEMES, FIZIE, FEECHAPRAESNOIHAICE BICHAZATENDD
ICHRE L. BEOHEITIE, BEHEOITE 21T 2 EHEN Kb D £ TRt a —RiICiE L
THICEDLZ L L VEDY,

F7. EEEHE L SZEIATRENE & CIREHFTOWENARR LD 2 b RiFIIMREER
(BT 2 EREME 2 JRE S T D AENEIET DG D, BB IIENCHLT 2 EEEME OITE
ER S DDED) | Wi OEITPEIBT OBEH I b BB AR EEZ KT LI 5, Hilx
I3, FEMICE DB HRENE > - RELRILE LT OBEHENFHREZARE Lokt
L. #EEREASHED MOMOEOER] [Thi- b2 L a2l L L CEIERICTT

AT REME (arbitrability) ] ORETH 5, FEOENIEIZBWTIEL, FAR UL T Th 5 hEk
IZ &> THEHZRICL D ARRRAERES L, AEEET LI LNV E 9T, —EOFEHEITHD
DI ONTIIMPERIC L DA TERnwT &L, 2% 9 LEFHEICHED 2 I
OWTCIZDOERBEEGT LI ENTED L EINTND, EERFEEMHKICIN TS, s
& 2 WITHEILE & S D EINEIZHE > THERTREMZSHIBT S D BR Y 1X. 2 A ERNEOfiR
R EF 5 2 L1l d, M, mZei TEEREFhEE O] (F 104 (2000 4) 313-314 H,
7272, RAVMPERITEBEIKILT DA H D Z E D, 25 LIZERNE Lok araerE o ME
EIEBNT, EERIEICB T B 2K (ordre public)l 2R & U 72 [E A Ofh & alGEVENRIE & 720 9 5,
Sornarajah, op,cit., supra note 5, pp.179-194. See supra note 2.

% G. Fitzmaurice, The Law and Practice of the International Court of Justice, 1986, pp.438-439; J.
Collier & V. Lowe, The Settlement of Disputes in International Law, 1999, pp155-156. Cf. 1. Brownlie,
Principles of Public International Law, 6th edition, p.457.

3T CF Amerasinghe, Jurisdiction of International Tribunals, 2003, pp.241-242; Santulli, op.cit., supra
note 5, pp.145-146; #ZJiise [EBREERHIHIELD AR (1996 4F) 247 H,

32 The Mox Plant Case (Irekand v. United Kingdom), Order No.3 of 24 June 2003 by Arbitral Tribunal
Constituted Pursuant to Article 287, and Article 1 of Annex VII, of the United Nations Convention on
the Law of the Sea.
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DEI AR LA EREDS Y 2R AR DM 2 T Lo i, BE
MO L0 | HEEIL 10U TREEELZ 45 Z LT TR0y, LiL, 20
ATHHEEITBAEDS THRAOMIE) 2R 2R CEBAL L TZHEAREELZS S 2
LR s, BEEAIEH L £T TFH—ORFEE] ITONTESLOTHY,
EPEEEHED I DOWTIRE L TV DGEITIE, FEEHE L TR R 25FREM L L Tox
FTREME DRI IE, BEHINIIRIZ RN 20 TH D™,

Il

FE I IT D 24

¥ 1CSID MR 55 42 3 HIL, BEMBICB W THREHNOFRINZ YT 5 2 L2 HKT 5
bDLIND, TOX DRGNS BB O Y IH LRI SNTCHRERIZB T 2 F i
WP D HRIC o & EERICEREN 2RI B T 7= D & LT, kE SR, Compiiia de Aguas del
Acongquija S.A. and Vivendi Universal S.A. v. Argentine Republic, Decision on Jurisdiction of November
14, 2005, ICSID Case No. ARB/97/3.
H* HETHROREFREZICBIT 5 RMTIEH 20, AL LT8R | Frantikics
F DBEHIN O TLIERr b 23 @237, TR AT OFF R flikIL, SRR DO REE—REZMET D
DI TIER < ATTHER L Sz BRI ZREREAENF O KRBT XV 5 2 3 RETE TH D RIS DI
BRI A LS 2, « « - 2K LT, BIAIEEROFIRR 2 L E LTHFSN2SE1IE, FFoF]
RO RN D BRI N DET D, HFEHEK, DFERS). MEROORFE, Fx O
AR BRI GEWrRh) 2MVEET, B CORHEZT AR L EnD, kRS
TR &R =7 AR L HOVE REFRIEZOESN T&] AEM (1991 4) 527
H,
¥, BRI IR ESNC RS Z LITERTH D08, R0 &5 BARFLFIZ DUV T,
EINE LS B i o2 LB LOMERAOEM 2D SV EmOH L EZAHTHD (BH,
Frv=en] DHROMEWTR) LEZRA) [=» A RSN HOE REFRIEFOER T&] A3
(1991 4F) 477-519 H).

EFEREIBIZ N TIEL, EEEERERHFTER, ¥ /YA REAEAERERICB VT, BE
FIANTE L TR, OFEXOREFHE TIUTKARINTAE S FH, QLR - kI FH, @F
ST RE SN TV RWEEZ KR L R2T TR 59, BEHEOIC DWW TOREL D & 0¥
Wiz R L TWD, OIZHEDENE, HIRA TSN RICAIL TLTHIT 2 6D & sh
%o Case Concerning the Application of the Convention on the Prevention and Pubishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007,
paras.124-126. M, EHK [EEERICI T 2B 0 E R EEEINHMERES 106 % (2008 4)
28-34 H,

AR HOWCEBRERERCHFTIIREC, #EE e e 7 mE @RFRIa—T 27 T4
TEFRILFNE, 2006 FFITE TR 7w SRIE & OEENE SR, e T EmEN 2 —
AT T 4 TEIEMEORMETH D Z L AR STV D) 2MEHREF (1993 4F) 12¥=/
YA REHOYEETH o7 L, [FIEMNE 9 RICES S EREHEAZTRD D4R (1996 4-fI1HR)
ZTLTW e, LavL, HIRHE D 2000 4RI, [H#2 2 — 2T 7 ¢ 7 @A RIE O I H &6 2
AR L Z Lotz UHEFT LY FEPAMRFRO 1993 £\ TIEEEMEE T
<V F2n 2 CEHERREBHPFRBRO Y EE TH R Z LW LN E RS2 e b,
BEEITZE S 2 b EERFNERHETIC 3T 2 5FE 24 955 6E 7 (capacity to be a party to the
proceedings)Z K\ NTWe Z EBAL NI oTo & L, FEEHOARGELZ LD TEE L, %%
TR U CEHIFTIE, 1996 44 CIEme s B O FF s Y FERESNIC R4 5 E 2 Ry
(> TIWRNS DD, L LZIUTEEEHEICE T DI EL T L TOLER MR HFH T
HY CHIR 122 HB X132 1) | BEHESRAESNIZ 2 & OmENRATEE L TXORITHEE
FIHlr S e b o Lfifshd & L CHR 1351H), 28R, EHK TEEREHIC I T 5 HR R
RFfe) B L RSEIEF 2 MERESR 56 5 3 - 4 5 (2007 4F) 763-773 H KLU 781-782 H,
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UED LS RXHNIEERHKICENTHERE LI Z 6D THY, EEIZH, SGS v
Philippines {4 X 512, FHTFHO REFIZ IS < FLFRIZ OV TITFHL O —RffE 1k (stay)
ﬂﬁt%hé@@iﬁﬁ%mﬂﬁéﬁ#&%@ﬂ%ﬁmﬂﬁéﬁ#®E%K£%%@éw
EROHLMMEAW R ROND L IITHR>TWD, LnL, —fRICIERDOEEMERIZIH
TIEZ DL D REHEME L ARt L OB H EV EF SN THE LT, WTne LTk
HEINDICLTH, HEEHICET 8L LTI TS,

ZOXEIBRWBECLBADO—2L LTL, HOTARFHNFEREICEHTL20TH
LD, SZHARRMEICET 26D TH L D0, 4T LHBMEICHERDSIT L2 LN TE R0
EVIFFERETOND0 b LiLe, FIRPWTHIZET 200 L TR REMNITD
WTIE, lx OREREHTEORESD L, UFEEOEH O SR EITL>THERY S
537, B Z0F, EHERE 2 0 < HIRFICB W TIRIE S D TRERO M8 2T 251
EEEME O FIEAEIAICE T o H ((RENSEBICE L) o LT 550 LoFiEgi:
& Dl é)kbf%ﬁbﬂoéL$ ¥ 7RSS O K AN R 2 BT ReE OB (1
L ENDREICHET 25 RICOVTIFREZBITT 2 Z LICHT2EHROFE) L LT
Wi o 6390

WM H LEEHBEIES 200, Loz, BEEHIIKT 2 I3E iSO Ll 545
BEOFEH D WVIZORELME L T5 6D THHDITH L, 2B REME I & #EHE O 1T
2T HEBIFE O EEZMEE T 5, ZORTHEIXZOHBONEIZB N THER D
DTHY . WEMITIIEM SN D BLERSH HY, Z LTI omT, FEMEOHEOERHIC
Ko THRINDREMETH Y . WHEDOXKHOREE S IR 21The V2 & ORIz
MHIRNEFTINETHA D,

e LA, MEROEEMEIZI W TEEEME &L B PTREMEO XN 2 SN TI RN LY
AR 2B T, TR LT U b ZHE AT REVEIC B 2 HIBTHEIR S B REVIS R S
TWRNZ EIZH A 9, FlZIE, UNCITRAL HHNZ ISV TR &7z Methanex S (h#:H]
WHZ W TIE, §HoR & S-S 1 D IERRILO BT A 22 K% 52 BR AT REPE DR & L CTREMN

3 SGSv. Phillipine, Decision on Jurisdiction, 29 January, 2004, ICSID Case No. ARB/02/6,
paras.154-155, 175; Western NIS Fund v. Ukraine, Order, 16 March, 2006, ICSID Case No. ARB/04/2. Cf.
Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, 22 April, 2005, ICSID Case
No. ARB/03/3, paras.286-290.

36 E.g. Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, Decision on Jurisdiction,
January 14, 2004, ICSID Cases No. ARB/01/3, para.33.

37" G. Sacerdoti, “Bilateral and Multilateral Treaties on Investment Protection”, Recueil des cours, tome
269 (1997), p.440; G.R. Delaume, “Consetnt to ICSID Arbitration”, in M. Andenaes and M. Footer eds.,
The Changing World of International Law in the Twenty First Century, 1988, pp.165-172.

38 Siemens v, Argentine Republic, Decision on Jurisdiction, 3 August, 2004, ICSID Case No. ARB/02/8,
paras.145-150.

9 Ibid., paras.122-144.

40 See Sh. Rosenne, The Law and Practice of the International Court 1920-1995, 4™ edition, 2006,
pp.522-539.
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FiE L2k L, fh#3EIE UNCITRAL HANC W TIXEEEME & 13RI ZBETREMEIC B L
THWT 2HERIZ G 2 b Tnien e LT, KEOERZBT 72, R 21 51 HJI3E
HEMEIZBH 9 2 HIWTHERR (compétence de la compétence) % 5- 2 CTWAHIZHE F V| BURAIHER &
U CR BT IS B B HINTHERR 2 58T 5 2 L I3 by, OB TH DY,
—f%IZ, ICSID 55498 X QR EMLHIS° UNCITRAL fh#E R 72 I3 S EERE B3 2 f
WtERZBIR L TV Th, ZNNED K D RFHICK SO, F - EEEHE L 1T B AT
REMEZHIMT T2 Z M TELONIZHOVTHLT LH LN TR, E7fx ORERE
BE S FDEIZHONT—RICIERFICHE L TV AW, Z2onfiid s LT, #iisn
EHFRIC OV T BICEBEHEICE T2 b0 LTI 2L ET5008, BLME) &
FRAME ORBKRTH, FEThOZICHDEZBE LAY FEE (BRERBIOEES
AE) XL ThH, B LTV, 29 LEFEEMIEREO I EZ KIEL TV 5 H
REMEILH 5,

bod b, ZHATREMEIZET 5 HIWTHEIR S FReRANCIPIR STV Ly 9 mi 3 E R
FHESHIFTICOW TR TH Y . FEBSFNEFHFTHRRITH 36 & 6 HIZH W T, [T
WEEEHELZ AT D20 E 9 MIZONWTHFR D H5EIIE, BHFTOFHTHRET H) LED
DI ED, T8, FEEEEHEEHFTC O W TR, SHPTRAE 79 & 1 HB [#ppr o
BEHED L <IFFEROZEAREMEIZ OV TOTRTOHIFF] EHELTNWDZ LIZEHR L,
BB L OEVEERHT 2 ML H 5P, L L., EEFESHFTHNITS < £ THEHEEF
EHRHFT BRI RSB TR 2 ET 2 - 0ICRHFIC IV EDORELOTHD Z &
BT 20ERH D FHFTHESE 30 52) . EBEFNESCHIFTIEL. % 36 5 6 HOMR L L
T, =0 VEEEMICET 2EEENE ) (2B REEIC BT D HINHER S G Eho s L, %
NEEELTWDDITTHLHY, EESENESHIT L BE i & 2 Lo/ —I1cH] 5 Z &1
BT D RETIEH LD, 2 L ZBATREMEIC B3 2 HIWTHERR IZ DU T, Methanex FHARIZE1T
DMFHW AR LI L DI, ZNEBURAMERE LTHOHL N TERWNWE T LB
T Y TIERNWTH A D, BHEEHEIZBIT 2 HIBTHERR 1T 1352 BE AT REPEIZ BT 2 FIBTHERR & &
EFNDLDEMINDLTHAD L, FLZEAREMEICE T 2 HIBHEIXE D — KRRl 2 0

' Methanex v. United States of America, Preliminary Award on Jurisdiction and Admissibility of 7
August 2002, paras.96-126.

P =L, Bl & 912, ICSID BT 2006 AEIC TR X A BOE L, EEEREICKT T D40
I EITBNT, TFER RIIERZ Y4 M % K < (a claim is manifestly without legal merit) | Z & % B
HETHHAROBELZRDODL L & LTz, WEFRRESCBEDOREC DN TIE, RESH, A
Antonietti, “The 2006 Amendments to the ICSID Rules and Regulations and the Additional Facility
Rules”, ICSID Review - Foreign Investment Law Journal, vol.21 (2006), pp.427-448.

# 1.A. Laird, “A Distinction without a Difference? An Examination of the Concepts of Admissibility and
Jurisdiction in Salini v. Jordan and Methanex v. USA,” T. Weiler ed., International Investment Law and
Arbitration: Leading Cases from ICSID, NAFTA, Bilateral Treaties and Customary interantioanl Law,
2005, p.215.

* G. Guyomar, Commentaire du réglement de la Cour internationale de Justice, 1983, pp.499-500.
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IXECHIMER o THEA O HERE (inherent power) ] [ZHS< B D E LTHROONED b D LfiES
ns®,

Z D RUZES L ICSID BREEER7S 2006 AT 7o PRI O BOE B S 415 16K ICSID
fhEHR IR RAIPTAICBE T 2 BUE I 41 5 1 THT M) 2 SEiRmBi ) NE
DHNDITEE > Tz, LL 2006 FOLIEIZIBWNT, 5 41 FRITHIZ TR
& &, AR S HEICB W TR T 2509 L13RNT, TR FNCIE 2 S P2 KX
< (a claim is manifestly without merit)] = & Z Bl & T P2 THZ LN TELEEH
RECHET 22L& L, EDOLIRFNEDDVTSLED [FERAHAICIENZ Y4
KR B\BAETHLIE, BT LHHALNTIERWD, Tha s BRI X 2 AREHF %
T 5 FHMPMMFET 2856 L fEEIE, RBEIX, ICSID BEFix 7Y ICSID ko> TEHEHEIC
B3 2 B lEHE ) (T B RBEIC BT 2 AR b E ENL Z L AHEICLIZb D L)
ZEnTEDY,

EZATEROPIIL, ZEATREMEICB T A (P EE O UEIL, ICSID 450955 52 5 1 3 b
ICED HLNDBUEEROM G L ROV ET D RME A ON DY, ZEAHEMEICET 2 E
3d < ECHEMLGTDEHFN T LIZHBNC LV ET 20 THY | Fh(review) D%t
GLIIRD ARV E OB TH DY, DX REMARD b ETIUE, Bl L %
AREMEDO X BNLZE DO TR EREFENEREZAT H T LI D, LL, ZEATREMEICE

THHBICRELTH, MEiEiTe < ORERHE 21T 5 D Tide < BES 5 HIER
bDOWNFTIED —FANCIR S U TR W2 Z b Thid, 2ok o i@

DEEPEIZRR DR M S 52,

3. BEEICHT I

FRIMENC BT DRI T 25 & LTIk, RG22 BEZOLNMMERICBIT 5
HERRCET 2HHRC (NWEREORME) . RENMREELE -T2 & T HREORE LY
BT 2P RESNLD Z e (FEHEEOME), ZhbOFROERIT, HER

4 See Ch. Brown, “The Inherent Powers of International Tribunal”, British Year Book of International
Law, vol.76 (2005), pp.195-244.

* See Antonietti, op.cit., supra note 2, pp.438-442.

47 Jan Paulsson, “Jurisdiction and Admissibility”, G. Aksen, et als eds., Global Reflections on
International Law, Commerce and Dispute Resolution, 2005, pp.601, 608.

*® Ibid., p.602; Jan Paulsson, Denial of Justice in International Law, 2005, p.130.

¥ Paulsson 1%, [EPNRE AT T OPFRIE, FHIEGO L Hic, ENBETFHOZTICE->TH 2
B ZRREN G2 DN E W) T EDEBSERITS OMBRE S RIEMER) L72oTw
DI, ZEREMEIC T AP CRAKGEAZRGER) Th o205, EWNRGE & 13EfR 7 < Az
T 5 EBREETAICE S GEROGAICIE, BICEBMERONAZIT2FEH THLHICTER
W2 DI, FHEEHEIC X T D P17 THh B & 75, Paulsson, op.cit., supra note 47, p.616, note 4; Paulsson,
op.cit., supra note 48, pp.107-112. Z O X 5 2BfFIE, D7a< & bIERDEBEFIC T 2 BifiE &
I B D,
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RN IV R#ESNDIERED 5 VITHRER GEREOER - %) Ol - EXICH D
M. FRHICOWTIRSLE, BT 2 2 ERTESNTNDHR0Y, K TIEER S LM
LiFLiEgbh s bo & LT, NEMMGFOFE] ICBET 500 & EHEHEO R
FICEd 2820 BiFs 2 s &35,

(1) TEMHEOHFE] ICETRHF

NERIK S BEDONE

ICSID §:491%, T2y Z—0FEL - « - BRENLEEAT HEE oS 1T LTk
SbDL L (5 25 %), MFESN MG EIERMERN D 2 WVIIRBEORBB L, 2nb0
ERICHESPHEOMHER S 5 WVIIRE 24 T5 b0 (ERRE) IR>TWn5EY, 2o
BRSO E TN ARR SRS Z L IZE LD THTH DN, THUIZDERENLHL
MR R DT, ERRMFOESILS S XS FE S FEEOFROBEOE T IKET 22 L1
L2, WEFZNEEZ AFIKT D56 REBERKIH 5T BIT _LOWHRIRTE - #HEKX
ICEERESIT TR0 | MakEiR A2 FEZ AENS O BE LR LTV DI5E12E. EH S0
BEBRDLND 12D TH D,

bolt, WEFNZOEROEMELE LT BIT £2EH L CWiuzn g CiEim 4
DFAENE IO D DT TR, FRMRITBREOREMFLLI L, kT 57
HOFHRE LTREBSNZLOTHY, TODIHEEINDMWFIL BIT HIEDHND
HERIRE S 2 WIEHRBEN 2 FENCHE L T58ENR L O TRIFIUZR SR, £0
=%, FEEOMEEWEIZB DT, HPFOFEELTOLOTIZRL, FEDFHERNZELZ
b BIT ICHHESIT BRI 5D ThDOMNR E, 4O ERE LB S - =ML 0B
HME (X&) BEEE INDZ ERZN, BlIEL, BERNOBITZRZEE LTEL
DOV TERIPE MR SN A BB TN TIE, HEEN YA > 15 RE%
KNI 2 THY ., BITICHT 2% L LTOREE KL & LT, MO EEEHES
WET D bl 7pu,

AR OUEM LA & O X OISR T 2 000F, RELYFEOARILEN TS Z &b
FAIUE, TFOERE] LWV UT LHEZOERERES TRV OEIEREL LT, A
VI VERY FERE DO BEME 2 B HEME B PR IRV T LS HIr 92 Z L IiZffE L H 5, 37

=i

O FRE R (RS ERIC R DA S - BEME] AiE (FE18),

> Schreuer, op.cit., supra note 6, 2001, pp.101-107.

2 AGIP FFClE, #EE & 72 o 7z o v THFEII AR T 2 ME BB IS OV TR T
BY ., TORTHIFEMA LR E TR LA, HEETFE S UH LS OB ERE %2 6k
TWNBIEND, MIFRRBEHRLTWNDH O LFEE LTz, AGIPv. Congo, Award, 30 November,
1979, ICSID Case No. ARB/77/03, paras.38-42.

P . I TaieE] fiE (31) 58-159 H.
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SN T RO FERE O BN A W9 5 b Cid, BIT OfEIR O 50 H R OB/ & LR
HIWNCEE A E D E2FRVNR, £ 5 LI 2 FEHERBEIC W TIT) 22 30T LY
W TIEARW D TH D™, Lo Uiy Tit, BIT 128D < SR~ OFE R £ 1o 7
IR D72 I, RERMICER 2 S, S FER 2 REZ AEIC X 5 1EY 22 ENBUR
DEMBHRLES D Z LI2H 720 hhakns,

NERIRD ) B OHIMTRERR

29 L7 BEEE A2 S iREE U, W EEME IS A I A RN oW TR, Savarese (2 K
1. TERDOEE bR OFIWTIE 3 FEOEAUC KB SN D, 1%, BHEHEEMICB VL THHR
HOERETLEENEMNTDR/KBEDEREMRLT DD THLINEHKICHEET D &
TE2LOTHD, Hid, FERERICET 2R FHROXmME#E & LT, EEHE K
EARZHECHAET OO TH D, TLTHE T, HENFENRL->LHHL<(in a
plausible manner)i§=K DA Z BIT IZEMHE ST HNAUTIWET 25D TH Y | FiKEEI
BT 2R B RMEZRL Y 2O ThIUI LW, ET55DTHD,

EREMEHIE 2 RRICOFE T 28 Z0IERILIZ Z COMBEAKRZERT 56D TH D

mm

T, FEEENITE — L OHIRERE DS 2 E TOMEHIBTICB VN TIRRS D L)
N NS

bol b, HOHBTHER & = ORI oW TR, — AL TEDbADIZE D@
X, EBRIZBW TR OARWE S IZE DN D, F—OHBRERICIW TS ST

ER R FEFBE R L OEMIBUE OMIRE T 217 5 D1 TldZe < JRESFE ORI FEN
BT 2 5KBUE & ORI CHAIZREMEZ R DENERETHDOTHY | FEMIZ
V3B = OFIBrREAR L R OBERICH D L D Z &N TE D, Bz X, Savarese |35 — Dfllkr
fERkD B & LT Salini v. Jordan 2 51F 523, ALFICTBWTI I VL VBIFR, JFEIC X
5 RITERIEK & F OAE ) F A (essential basis) & L TE YD . ZD7-9OIZ BIT #EK (AIE

HWEHE) ITHESGERE LTROD Z LT TERNWE LTEEMEL o 7o, (P& T
EEHE DB E I BB R b DO TH Y | ZHUTE 2 DBRITITE M SN2 RAIBUE OREE R
RFERPMLERZ L b H VD] TEERLOD, [HEYELICL o CEEINAFEEN
R S nTc & Lc2 b S &7z BIT OREBUEDXG L 720 9 % b D(capable of coming

¥ ok, ZEAREEESOBEATEOMBE L OBRTHEMT o b0 L LT, REBH, Laird,
op.cit., supra note 43, pp.206-221.

> See Salini Construtti S.p.A. and Italstrade S.p.A. and The Hashemite Kingdom of Jordan, Decision on
Jurisdiction, November 29, 2004, ICSID Case No. ARB/02/13, paras.136-137.

°% E. Savarese, “Investment Treaties and the Investor’s Right to Arbitration between Broadening and
Limiting ICSID Jurisdiction”, Journal of World Trade Investment & Trade, vol.7 (2006), pp.413-415.

>7 Salini Construtti S.p.A. and Italstrade S.p.A. and The Hashemite Kingdom of Jordan, Decision on
Jurisdiction, November 29, 2004, ICSID Case No. ARB/02/13, paras.142.
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within those provisions of the BIT which have been invoked) C& 2 /57> 2 HIlr L 72 1 duid7e

SR E LTS, 20 ETAHCEWTCE, Salini #HFRFESICET 2 FE L TN, A

IEFRBFRE OEN % ST 2 FENEBEC OV T S DI E RS 2o T2 LD

UM T2 L TR T2oi, ZORICB L CIEE R A L7\ & oYl & T L727,
AL F T Salini H3 AN IEFFBZBERIZ BT 2 FEBR A TR L Tz 613 BHIET

XEEFENFKNERERERT D AREEDOSH 5 b ONENEHET 52 L ol LD

MDD, TNTE =DOHIEER E A B ED D L 2 ATV, FEAEERES . bk

RO K O 2RI REER 1Tl £ D BB A ERIZ 3 1T 2 BB EERFNEEHITIC B W T HER b L

TEXELDOTHSH L OBWETRLTNDY,

WFAUSE L. Salini v. Jordan FPEFFECHIBTEARE O BBV TIEL 20 £ 5 ZellriE
FENESEE SN D K 91272 > T b, Bl ziE Impreglio 4Tl Salini v. Jordan St b
LIZIEFEREOHBTS F IR TWDY, Fiz, Saipem FHCRWTIFEIEIL, LR g
ZhER L7 BT, O L9 Al 24T 0 7o DI EEIITIR, TR~ 5 BIT HE O E M & 5
DRFER I OFRSNTCEEN LD OHEDERLZHR L O 500N BT 57l D M
FITP LT, & AM(prima facie)DIEMEZ NI 51 & L%, LT [Z0FE, #HFTIX

¥ Ibid., para.151.

%9 Ibid., paras.152-163.

OCXY XY NRETH-T VT 4 = A EEEBUF & ORICAE Ui o A IS
SHEMADBIHEDIEIE 2 T2 &+ D ERENMEE o 1o 7 N T o ZFETE, FU &
Y BUNAS 1886 DI = U o v MM & L LRk RET 2 L &bz, F#EEH
DTED HIRMAFEREL LOENEZ R L2 1926 FESITHEV, [PEREZEES~DH Gt a2k
Wiz, ZAUTK LHEEBUFIE, 1886 FRANCHES P a EZEE S ~MIFET 720121, iF
RS THLSEIZ S D W T EIEIZ (actually or genuinely)] 1886 FFE5AIDIEKIZHES < & DO TRIT T
RHRNEZA XD Uy BUFOFRITZEBRIZIIFABICFRSEIIBER L T Rne Lz, 2o
SRAZ BT 2l 2 SR oD B T EBRERERCHIFTIZ . RERFHITEE TR T Z L 72 < LinL,
FHEHEOR G LR DFE LTOFEZAT LD THLINEHWT 2 LTk, mELFEEN
Z DRER % B O A D 72\ W ER IRl (unassailable legal basis)IZFEEES 1T STV DM BT/ <
FIFTHEDN S LU EFRD HILHFEE (sufficiently plausible character)? 3 D THaLiE v & Oy
Zor L, HEEDFIEE IR 72, Ambatielos case (merits: obligation to arbitrate), Judgment of May 19",
1953, ICJ Reports 1953, p.18.

F7o. KEDN B EMMA~OKRITH T2 B TENE LTITo 7oA T 7 ORI 2 %
BT OWTA T D3 [E ] O 18 PR SR8 I & 3 2 T2 50 NATO 5EEIC L 5 2518 2 =
—AATET N =P A FEKERE LT TRIATEOGEE] FRICRE VLT,
BRENERHIETIL, MRt Fa B SN T-ROERICEAT 2 ThH 02l % =T
T, B HFOSEENYGEMFOFAEEL ERL TWDHET TIER < YEEROFRT &
KB SNTZRRENRR E T 5 1 D TH Y (fall within the provisions), 1L 2 (ZEHIFTD
FHHEFEEONG LR Db D THLNENEHER LRITIUIR LR, L ORBEZR LTz, Oil
Platform Case, ICJ Reports 1996 (II), p.810, para.16; Legality of Use of Force, ICJ Reports 1999 (1),
p-490, para.25.

o1 Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, April 22, 2005, ICSID Case
No. ARB/03/3, paras.235-254.

52 Saipem S.p.A. v. The People’s Republic of Bangladesh, Decision on Jurisdiction and Recommendation
on Provisional Measures, March 21, 2007, ICSID Case No. ARB/05/07, para.91.
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Saipem tEDEEN A E ZAREMICH UOLN I D LD THLINENERHME L, ZOfEH
MEBEEINDLDHDOTHH R LIFEEENRDONLD, LL, EROFEIIARICEBNT
Hbnbdb0L LTEREND] & LT8, HEEROMR(LZ X > T 5,

o, ZOXIRVHE, I I mFEMPEERIC BV ORI EIG & b e —
IZT2bDTHbH D, FEMT. MAFFEICBIT 217 Iv 7 e EROREEIHRDZD
BOL SV HIAIEEREA TH 5 X T X v 7/ ek FRE ARSI W THRERKRIAE R (TAC) &
HET LML R OB FNT — 22O VAREA ATV TEBLN=2—Y—F R
EDRMEMPHKISI L, ERIEPY D RE TERVIRILE 2 o7 2 & 2521 CTHARNEM CHHA
WA S L 7= DTkt L. % ZE S EEEEE SRR N & R U CRSKIM R E VI AES
PPEEHANTFR b DO Th D, BARIIAIHEFRICH L, ApFiEboldbIF I~ R
RIFENICET 200 THY . FFKNOED DM ABETRNEMA S5 & LT, [HibllE
PEESRIDOED 2 BHMEERTEOMA 2 68 Lz, OISO E MK, TEEE
ZRERT D70 DITiE, B SNTFERVBEE STV DR DOIERNIERE (ZUXE EEE
U 2B HFTNC L > TIRESN D) ICAHEMICERT S, 50T RLICEL LT
P E4L D 2 b D TRIFNIXR B2V, « « « KBV TR, MHFEEEOMICKIT 2 TH]
D#E] BDEEAIC (o, B2 O TIERVWREIZEWT) BRAZHR L THR T
HEMCED ONTRBICEZRT 2O THLINENERETDH] ZeNRDoND, &
DY 2R L TNDS,

¥, SRS M HEH DR O M A E EEREISRO TV DEAICIE, SiEE EERED
FAEIZ DWW CEHFTIE ERR OIS SHWr 2175 Z L2 D, BlRIE. BRI B
THRYRFEBENME & 7z UPS FHRIZHE W T, R Y HE D NAFTAL105 520 ED 5
MEIRSIEC He D < AR ARE S YE(minimum standard treatment) | D PRFEFRESIE X % 7F 5K D FEAE
LT A, PEIEIIAREFERIC OV TEBEHEN TR DD 72 DI I A HHNIZBE T 5
EEEBREOFERED b ThERbend L, 20 X9 RIEE EBRIEDOIFEZ R
DL TERVILE, ZOAICE L CEHFNIEEELZ A LRV EOHWZ 7R LT 5Y,

VLbED X 97, FHEEEEL M MEICBT 2 I ENE D 2 W IZHIBTRERR 1T, B O IERIRERL

% Ibid.

64 Southern Bluefin Tuna Case (Australia and New Zealand v. Japan), Award on Jurisdiction and
Admissibility of August 4, 2000, para.48. FHHIFTIL, FERIZIE, AFEIXA7e i E SARTERN EE
EFFEIERAR T T D4 CTh D LFRE LT BT, Bl OMGHLEREIC L0 %E DR
FEEEFRAPTR SN TN D Z L 2R WML B E L7z, Ibid., paras.53-71. Z /i, A. Kanehara,
“Determination of the Dispute in the Southern Bluefin Tuna Case”, “.ZE525 60 5 (2002 4F) 127-156
H W EHET (B0 E S AFEMBHR O EE) IR A A2 HEBE S 100 % (2001 4F) 341-375

H,
% United Parcel Service of American Inc. and Government of Canada, Award on Jurisdiction, 22
November, 2002, paras.71-99.
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BT AR Y O A Bk K OB MR 1T S ARZHIEroEEE & | R RIC X
HZWEDOHIE LD TODEEICEAR - BAICITEY A b0 L BEbRS, LirL, HF0

INERAVLERL &\ o T LR Tt & L C ORKINER D B 72 E OBLEN D & HICHRF L.

b X2 LEITER SN TV D, BIXIEERIC L > TIIFEREWT O %280 B L CF

T 50, KRFEHIZOET 2 BRHNC BB O RRNRGERHY 55 2
EREBMENTNDY, 29 Li-SEbesE 220, BEEMHWICE T 5 FHEARE
WZPFET 2RO REER E3E5%, FIDNCESNLILERSHA D,

(2) HEEEICHT HF
BRI EED I EE

FARHECE NG R#EEIC W T, EMRITI T 2 F RIS T 2 EHORENR
—KHNCHZ BILDToDIT, E ORI REFZ LT LB 60 TIERW, A A,
BIT ®FZIEdH &7 U REI S EFIC DWW THIRICHE L TWA b Db b 5, Bl 213,
Maffezini FAEIZIB W TEFEEFED L L SN2 T VB F =21 BIT I, TAEKNIT
DFRBLARNZA Ul Frdd 2 WIFEERITITEH S 2] ZEZ2BRLTWS (252 H)
. LAL. BIT &2 W EN B R I8 B EENEIC B3 2 WERI sk G2 % B4
D, 2O LEMFRMBRBHEZA L2V DOHE <, £ 9 LIELAITiE, BIT 5 WIEENE
OIFIRZ 38 U T, BURIC X B ATFEEEIC O W TP EIE DR EE S K S 003 H i S
HZ Ll b,

Z 9 L7 BIT ORI EE S X NENREREEDHRN & bICHRERSTEERL LT,
Tradex FERH H, AL, ¥V ¥ IEANTH D Tradex (LT A= T1Z X D IH % RE
ELT, FUTr=7AR"=7 BIT IZMZ T, TANR=T OREREIEITIESE | PRt
HEITHTEHDOTH D, Tradex tHIXT VA=TEHRF & Op#Ic kS, AEEARGETH
% T.B.Trovista tt & JEHEAEPEEATBHI BT 2 G EL 1992 FITHAM L7223, £ D%,
FEAHO —HRT N AR=T BRHIIFT _XREFRICLORARARIREE ool £DD
Tradex fHiX, 7 AN=TBUFICKR L CHEZE L CHFRBOBEZEFHF LI HOD, #1993
FITFARFELREE I D52 20 leoTolod, 1994 T NN =7 BUFFIC X 2 k7
W Z Rl RO FepfE & U CIpATRE 24T o 720

% J.Y. Gotanda, “An Efficient Method for Determining Jurisdiction in International Arbitrations”,
Columbia Journal of International Law, vol.40 (2001), pp.11-42.

7 Emilio Agustin Maffezini and The Kingdom of Spain, Decision of the Tribunal on Objections to
Jurisdiction, January 25, 2000, ICSID Case No. ARB/97/7, paras.90-98. = 9 L7=fREZS, BIT & i35l
WAL DO TIZ 65560 H 5, S. Manciaux, “Existence d’un différend et compétene
ratione temporis du CIRDI : réflexions a propos de quelques décisions récentes”, Revue de droit des
affaires internationales, 2006, n.6, p.795.
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AIZBNTRIE T, FTFY v =T AN=7F BIT 2O X [6 BIT £ 10 & 4 AR [
TN OKEKIE & 7 ORFEFKIE DOBE R & DM O ITFF £ 7213 MEIC L DRIk DT= 8
W E B E iRt o 2 —ITAFFE &4 D (disputes ... shall be submitted) | & SF&f 725 H %
BRI L723E Ghal)ic KW BUE L TV AICER L, ABUEICHED & fhEE I ETEHED TR
SN0 E W D 2O DEEMERFT, fPEAIFERF CTH D L Lie, £D LT, AT 1994
FITHEMFERREINTNDH LA FY vy =T /3=7 BITIZ 19954 1 AT/ > TiX
U TR LT EZ2EHL, AMHIZBW LR BIT ICFEHEOR#Z RO D Z LIXTE
ok L%,

WNTT A= T OENBEER#ELEICOWTIE, FVES 8 54 2 A TIUH - - - (2B
Dk e 3T 2 3B 121X (f the dispute arises), FMEREFIL - - - EEEE KSR X
IR EMFEL I Db DL L, TANSTEIFIISHMAFEICHRET S EHELTND
MICHER L, AREICE S FEEMEZHINTT 5 BT, TS oRAERE] 23]l o Bgrs &
5L Ui, 2R ATV TIE Tradex £E1X 79 TIZ 1992 725 1993 HFTTTT v
NET BUFICEFRBADRILZ RO 2 EFHB 25> THY | 1993 FITITHFIIREITHEAEL TV
2o LML, HERHEEITI19944E 1 AITIILOTEDLIEZ LD TH o722, HITHhFD
FARFORZERT D2 0IE, AMRICTEBOWTUIREREEICE S THEEEHEITR D bl
RNEWD Z BT D, LU EEIL., TARSTIEORET D [—oa12idim)) &
WO HFEIERFMRE Z R T O, DF D HlERLIANCRAE LI P2 R o b0 & D
FETHZLIETET, DLARIC ERBELTWVWDLZ L] EWIHIEREERLIZLOD
CIETDONEYE ThH D EOERAER LTI, £D LT, REETIEZ & A BHERELEDORED
DRNCHE LD TH-TH, FHEDFRZ LIk I8\ TRkl 9 2 04 b € O %t
GLie 25L L, KRBT 2 FEEL HE LY RHEBHCOWTIE, MRS
LEFZDORE Z R THREIZOWTUIRENRIERE AT RXETH L LD NG, KE
FOWHEIAT T HWI CH D L ORH L H D, L, AECBO TR E 72572 1993
IEIZBWTIE, 0% 15608 1990 FFLBEIC R SN HEE b ZDORENR LT HZ L &
LTEY, (ML ZOREBICHEHRLTVWS 2t esEx T, 295 LE#HEITIH -
LRNWEFINETHA D,

N EORERDRE
DX DT, EEHEOR R REMIL, A S5 BIT 5 WIEEWNBLEES OfE %

% Tradex Hellas S.A. v. Republic of Albania, Decision on Jurisdiction, December 24, 1996, ICSID Case
No. ARB/94/2, pp.28-31.

% Ibid., pp.41-60.

" Manciaux, op.cit., supra note 28, 2004, p.235.
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DHESVICE Y B2 5 505, (PEEEEDRE A S EH OB Ty ot %
AL L CHI SN GAICIE,. YRR E EOL I ICRETI2O0MRMEE RS, Zh
FTOMEHWEI BT, T LIRS Y FE 0L S 5 VIXFEMRBEICE T
DRAMMOMSIEERT I LD L S, TR OORMBEICE L T HYHEENT O R4 RN

L, FEEENZNICH LTS E TN &R SN AR AIZE W T g3
HHLOEENTWD, Tz, 72& 2MFOFRK &2 BREZANEDIT4AD BIT O35
LHNCAT ORI E Th > Th . BRITEFZATAICONTHREZ N AEBUFICH LT
Pl d 2 WITFHRZATV, FBUNRSZ N 22 ANV WEBEE 278 L7258 121, #94+HE BIT
DRHUBIZRELTZb DL END,

Bl 21X Maffezini FAFIZBNTIL, A VEBURFIIAMHIZES W TR E S D RRTT A1
1989 =15 1991 FEE TOMIATONIZ b D THDH EZ A TILE U F =21 BIT I
1992 4R IHfifE SN 2 L B4R L, WL GE L, Zhics LIh#EEiE, 9icEs
%% (a natural sequence of events that leads to a dispute) & f3 47 D & O & XX A L7l iuid 7
59, —EORIEICBIT DM E Y EEMOFEREZOXIEEZE LT LT, BIT %5 &4
DI MU OB S TRAE L2 E LR T2 bk LIE 20 X 9 2BLE» D
AT TIL, BB TOMm L 1994 12564 LR 8 7= (“the dispute ... began to take
shape”) & L, AXA U OHiFHpEIRIT T,

[FEROHIETIL, Jan de Nul FRICBA L THRIN TV D, FFEMHITIBW T, MHFORAE
TS ThESAE U7z (crystallised) | B2 JEHE L L CRRES LD LHIT STV 57,

ReEH - EEOTAED CHNE LESRITE

ZDE T, MFORERFITOWN TR EERHEL L >OH D E S 2 D0, T DOFEEE
DM IEVT L b A S TR, B2 1E. BIT ORMORITHE %8 LTI b - 5% 2 A EM
D—BDIT BNV TIHENE U5 AT, 5 0RES BIT ORI L Hle L CEHE
MATET 500, The bbb BIT ORMEDOITAIC W CIIEEREL R 5
OHPREE 725, 20 MMNEEICRIE L 72 o 72 0B B L, EER ST 5,

TR F =R, BIT T i&gﬁﬁ BT D BER BTN, A TILERAE
EFFBREAZ L TF U =24 BIT IZBT 5 FEMBICEAT 2R ENMEHN S, dEE
(SREESTVES sl %#éﬁm_owf%ﬁ%éné%wf%éﬁi%gwfiﬁﬂot%
DO, WEIEIZFENZEFR LTz, Emilio Agustin Maffezini and The Kingdom of Spain, Decision of the
Tribunal on Objections to Jurisdiction, January 25, 2000, ICSID Case No. ARB/97/7, paras.38-64.

2 Ibid, paras.96-98.

3 Jan de Nul N.V, and Dredging International N.V, v. Arab republic of Egypt, Decision on Jurisdiction,
16 June 2006, ICSID Case No. ARB/04/13, para.116.
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Mondev F:1%, T #1ENTH D Mondev HEDN BB FHXDOZTICHT HARA M Hid
PRFEAT 212 & 0 TS HER &2 FEMICEDiLT- & LT NAFTA 5 1123 §icHi-
x| KEBUFEHETIIEAFTEEZIT T2 b DO TH D03, ATV TRIFE, 1985 FE0 b
1991 £ £ TOHR A b Ui X DHEFNRE & . Mondev #EII D BRI ISk L CHilETE Eoth
H(statutory immunity)lZ 55 < BUTIE IR A 4n U7z 1994 4D K [E E IR O Z L2z o0n
T NAFTA E U HES < RiE 2R 72, NAFTA 131994 45 1 HIZRB L= D TH DN, £
D RAZDNT Mondev i, KIEDOFHE L 1994 FHRIC K o THEAET 210 E > 7o ki
HIZREIET A TH Y . D7 &b 1994 SRR LUK O F8H5 B LU DWW TSI E a2 A
T5HE Lz, TS L CRENE, AMmFORREEREE SNDHR A NI L HRET
HITTRTI994F LY HENATONIE LD TH D & L, 1994 FHRIZONWTHEIEHIER H
D UWEEBEICE S  BARFRBEORFEIC R IT 2 O TIE RV E LT, WTFIZOWTHE
EEMEIIGR O DL\, L EIRLT, ZOLEOARFICBNTEL, AR M HICEDEFETS
XN T 2 RF L RO TUTON R FE (X 28O tE) [Zo50»WT—oD
g GER) BRELILEARRTON, T bENLZHMEORRFEIZE LT 20
4 GER) BELTZbO LB ThrRMEE o7,

AN DN THPEIEIE, WERRIICITHE ONHITLH | 1994 ARHRICBIT DR Y (20
T, BHEMEZET 2D LD, PREC LN, WO EEZ AT 5174 L. BEICE
TLELOOMEE L THAL D WITHEELE LI 21TH8 L IIXBISN) 2OTHY, [
RSN DE DGR EE 2 AT H0ENE, FEEERKINLEFRINDIEBHICE
5] bDLENET, ZOM, RA M UHIC L BERETAIGN A E2HT 5 b0 13
R BAVIRNTZDITEESN & S D DITHE L. 1994 41713 NAFTA 55 1105 5 1 HIZH S
LCEOBEENEZRM S 2 ERWHEETH D, LI bITTHL?, MFOREICEEL TiE, [
AL ENDITHLEERPFRERISNDFRE &IZH B L, BIT OFRZICEEER L VD D17
HBBELCTNDDTHIUL, BEITAICESFEREZD DM DN TEEEHEN AL T
LD ERLEbDEERD,

—7Ji. Lucchetti FfFIZIRNTIR, BARDVEN/REFN TV D, Lucchetti FEI1E, F Uk
AT % Lucchetti #:23, U ~ilC X D BREREBORO IR L TIHOMHE, S HI12I13%E

" Mondev International Ltd. v. United States of America, Award, October 11, 2002, ARB(AF)/99/2,
para.58.

" Ibid., para.61-75.

T BT A O . T DOMROFREE KT DA O 5T, EEER BTSSR E
FBUFCLALZbOTH D, FFIE, 1 HEIZBW T HERARMEE 2 H LW EOITAI1C
K DEBRBHEOERKIT, 72& ZEDITHDONEPMEET 2D ThHh->Th, BHTANTOI
TeLZIZALD) L L, B2HITBNT MR E 2 AT 2 EHOEBEEGOERIL, M
1T LD EBERE E A LR WIREICH 5T X CTOMBEIC KR S &9 5, See J. Crawford,
The International Law Commission s Articles on State Responsibility: Introduction, Text and
Commentaries, 2002, pp.135-140.
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ENOLORUBZBE LN E LTV —BNZHFRA D TH D, V~iildET 1997 FIC
Lucchetti #E(2%F9 2 THORFF IO H L2 CDIREZIT o722, U 20T
AL —[ERNBHFTIC BT 5 BUEGERDPBAE SN2 70D, FfI T E® 0 I L5 a2 ek L,
BELABRM LT, L LZDO%D 2001 48 H 16 HIZ, VU ~ il Lucchetti #hDO#ERFF] &
BuiE L7 BT, THOMRAEEMGULIRELZH I T LIz, £ 2 CTRFIE. ZhoORE
FBEU1997 F2 5 2001 F £ TORUNZA~L—BUF DA EARIZ DWW T & DXL 64T 072
oo Z L EFERFNE LT, FU=-Ub—BIT ICESE, PEMNFEEIT- 7,

AIFZ BN T —BUIR, AEZB W TR S =F Y =~UL—BIT 7% 2001 48 H 3
HICHE L2 2 & AR L. AT 1997 05 1998 AT/ TRA Lizingr & B
5HDTIEL, 2001 FOREZ D DB A — D0 fiki L T\ D 2 2R d DIz
FTERNETEEL, BEEMEL o 72, & LT Lucchetti #:1%, 1997 4E2 5 1998 E D4 i%
~OL—[EHNOEH Fhe I KV HEER 2 HEA T SN2 LI CicirksnizoT
B Y| 2001 FRIEZ D S DEHT BIT DFEME, FIZECTbDTHL & ERLI,

560 Mondev FHHIZI T D MECAIBHIEE 20T, AEZRWL TS 1997 FFIRE L ITHIZ,
2001 FFREICBET DI LIS E L, ZORVICBWTETEENZEO D L HITh
Bboind, Ll MEEE. RHEIXZEDOFEITIBNT 1997 F 6 1998 FICAE Ui g
ERI—THY ., ZOEDITT X TOFRICONVWTEIEEZA LWL Offiw%s F L, fif
IS LE, IRBESNTHERH T2 b O TH IG5 720121, Thgox
B D WDITE DO E DR [F(real cause of the disputes)Z 729 I EDRREIZB W TR -
TWD D), [Al—Toh DN (identical) & &7t Lt iiZ7z 67, TLARTOMFE2EL S
TeHFEDDWVITFEERH -0 L o THLOMR LD TH VT TWDH ) BJBEITIE, il
HEFE—OWFLHRENDZ LI BELET, LT, 20X 5 REBANOALEEE
AT 572 51X, 2001 FFPRET, 1997 FEIRE & FIRIZ, Lucchetti 10D 35703 Btz 4 2 Hiulik
DEEREEZHMNETI2HOTHY, 95 LEEMER DU ~TO/HELZD > TELE
METHDLRICBNT, FEENECZbo L A2 LixT&Ewn, Loz T
L7, Zaud, EEEHEORRIB SEEICE TN DM TH D EEHETT 5 LTI,
AR DI & 72 D G NEOIT A0 72 SN FIEUZAT A% O < g Y FE M oOF]
ERIRA i OERICE B LT b, Mt S nickn g3 Rl E s o LR (BIT
DFEREE) LAENCBEIC A L T Frofffelc 7 R 0WIGEI1ciE, FFEENGE S
LHEDNGERLIZBEDEF R D,

Z D X 912, Mondev Fff: & Lucchetti FHF12 351 2 fhEHIBNIL & b THIRIY 22 W &2 T

7 Empresas Lucchetti, S.A. and Lucchetti Peru v. Republic of Peru, Award, February 7, 2005, ICSID
Case No. ARB/03/04, para.50.
™ Ibid., para.53.
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LTW5, BMHEFEOFEFIILAARR DT DICHMAR LI TE WO NATHL LD
®. L7 L Lucchetti FEEhEHIBNICIZRIEEN S 5 X 91284 5”, Lucchetti SEeEfhEH|
WIS HRFH T2 K 91, WEFRN R TIEMRIL (ER % FiRT58%) L130lc, TEOKIK)
REBOFIERRICER L TRFERET D 2 LIIRS TlEkel, TOREOBK I W2
(IR ST TV, FEBE, Lucchetti FFOFEBURICES TR X, V~Ho
DOWEITENENMN LTATA RO ID 55T, 20 ZFR— DM FEMRT 2 HHE

T ERNE BT I LIITEHERHA D,

Eio. I NEMKES ] OFEICBEE L TRz L 12, 22 & b EBEENERHITTZ 13
U & T 2EBEEABNC BT, REYEEORTFRIERDR g 25E7T 25 LT
DML ENTEY, ZNEENCTYFEMICBIT 2BEOHS (Fid) KRHESNT
G DR — PRk E 2 Il L, BN R 5 & ONMIIT L H TV RN,

MATE2R, BEREEECBON T, BEITAPERNRITAN DR D5E121E, T
DAER ETITANER LA E - TEETRZWNT 2 DI+ ER E I3 RER R E LT
EXELD] ZLEENTWAY, A L TIE, 1997 40 THERFF A REIC OV T
FEANFHFTICE VRV EN TV D Z Enbdiud, BIETAEMRT 501+ 1k
#y « RMEZBDBECTZDIE, 2001 FOEETF T BIEREDK R EBEZDDNEE THA D,
DI L b FEEMR BB IS W T E ORI AZ B ET 2720 OB HIL, AFIZHB W TIE
RN, DT, T2k AR E 2001 LIRS MG S BB INEEIT A E DD D
DG B LI E LTH, A4 BIT ORN%EDO Y ~HOWREEZ S > TR LT &
ROXRETHA D,

Z DX ST, Lucchetti FAAMEHIWTICOWTIL, %2 KT HEMNRRILE RH4 2
SIFEEL <. BREERGEHIOBRE &\ D L —ERIC & o THEEARBORIIFED D > T
W2 Z EADEENRKRES B LD EHRINDL, WTIIZLTH, RIEHEHIENIC
SR MR L Z LT LW TH A D, ZOx, AHWNTBIT 2 BUHGERZFH I L
RN ERS D, MmIICIE AR AR D 2 LIxTE RN E L TR ER D2
Dol b DD, KBTI EFNELTE EFRTHZ LT HDICHVEL LD
Thd I L EBIEHLTVD 2 LR TH 5%,

72%. Jan de Nul SEfEfhEHIKY 35 L OV MCI Power Group FEHIK™ 72 & Lucchetti

7 See Manciaux, op.cit., supra note 67, pp.798-801.

O T, BRI LT OMGIRR TR TH D Z L DYRDIFHE S X2 D, See Amerasinghe,
op.cit., supra note 31, pp.223-227.

8 @%?ﬁ%é%%éﬁ%i% 15 4%, See Crawford, op.cit, supra note 76, pp.141-144.

8 Idustria Nacional de Alimentos, S.A. and Indalsa Perii v. The Republic of Peru, Decision on
Annulment, 5 September, 2007, ICSID Case No. ARB/03/4, paras.97-116.

' Jan de Nul N.V, and Dredging International N.V. v. Arab republic of Egipt, Decision on Jurisdiction,
16 June 2006, ICSID Case No. ARB/04/13, paras.114-131.
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FAAPEAIBT LARR I T SR B W TIE, RIRITA R E SNH2FBICEHR LT
GrDFEA % fWr 9 % Mondev SR ECHIWTIZHE - 72|l 23 T T s,

FREEEORBEHESR

PALEIC Rz X 912, BIT OFZRNCAE U FE - 1TAEFK & T 55Kk 5 WITmEIco
WL, #REE D REREEEZARIL L LIcHip i S d 2 LR v, #REED
29 L7z 232 OlE, BIT OFBLIATNCA U FRLATA IOV THREIEIC X 0 f
WrEhdZ 2T 572D Th 5.

Hobb, FHEICETDIY 4 — U RKE 28 ZREDD X HIT, T5KIE, BEOEK
BEKARPOHOLNTHIHAB IO OBERIMMLO LI X > TR SN HA %K
<UED, FRIO NP YFEEITOWTAET D BRENATONTZATR, FHERNZAECEFEE
TVXF HATICVEIR L7 FBIcBI L, Y4 FEEZRR L2V ORFAITH D72, £
Z % BIT 232 L TOWRWIRER T LT FHERITAICOWTL, 7oL 2 RHEEENRD S
iz & LT BHIPTII BIT 238 L CEOEENAZFHET 5 2 I3 TE R0, Z D siE,
ZHETOMBABICEB N THMRV IR LIRS TND L ZATHDHY,

ZDlw, RFHEFEZELE T2 EENERIRBO LN DX, PRI ORE
ZANENC LD BERDOREE L ED T FRIENHFE L, D OMEEN Y EFERELEH T 2
MEREZAT2HAICRoN D, EER, RFEEEED DA 1RO b7z Tradex i
IZBWTHIE E S e BEREEIL, ZLENIHIE S TW BB RIERE & LTl
ESNTZbDOTHY, ZOTDIZFEDHIELRTIO —EDRHIC R SNTHKEICK LTS
WHANH D Z ENFIEICB O TRICRE S TWEY, KETIE, 295 LIzEERED Tk
B EHAPED BTV P 2T, RFFEEED Tk ] FFTHENED b D RN EER
Gl 7ol TH D,

O FEICHERI L2 X 512, BIT IX@F1XE OFN % OFFRCIT A3 LT A0 M &
oD, bolES BIT kDML L THEMATENITON TV AHREIZIE, €%
BRI E 2 4 5 2 LI EBRIARERITR,

72¥, %< O BIT TIHPEOEEEIZOWTI RIS TREIZBET 2002505 LA
KEHTWD Z LMD, FEROIEBELFKERILH 2 WVITEE EREICRD 55581268
MENID2HDELMTLHZENTELLIIEbILD, EBE. #EENED LS 2Eik

8 M.C.I Power Group L.C. and New Turbine, Inc. v. republic of Ecuador, Award, 31 July 2007, ICSID
Case No. ARB/03/6, paras.82-97.

¥ E.g. Salini Construtti S.p.A. and Italstrade S.p.A. and The Hashemite Kingdom of Jordan, Decision on
Jurisdiction, November 29, 2004, ICSID Case No. ARB/02/13, para.176.

8 Tradex Hellas S.A. v. Republic of Albania, Decision on Jurisdiction, December 24, 1996, ICSID Case
No. ARB/94/2, pp.41-60.
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EITHOZ2EbHDb00, L, ZTHE TOMBHKICBW L, s LTTEH D
23, BIT OEHEICHES W THRERKPEE EBREICES FEREIT O Z LISk LT,
HEMRREEZRTHONRRAZTENDY, 29 LEBENZOMEE EBRICHRET5F
RIZBWTHHEEF SN D & 3THIE, BIT ICESWTIEMFERN T O D 5A101%, #EE R
WA E 2 4 5 2 ST BB RITIZ L A L7 <, BT BIT ORMLIFTOFEREITS
ZBET 2aERICx L CITER A2 5 2 LR T v (BIT 1255 < RIRMREIC R D 5 HE
DEMHR720) T2 FRTIUIEY 2L 2 &Ik D,

4. ZEAREEICHT SmF

SRR T D2 BRI T AP E LTA R b E b HEEREZFT L0, &
EEHEDOHESIZET 26D TH A H, JRELFEEDRERERACES PR FRFIC, H
FENCHES S BEFHEIC LR ZWET 2HAICIE, TR LORFFHRAAICE VT
EEEREDSBEA T D ATREMED B 1 . FEBRICH % < OB BN\ TE OIS Z B ATREE D
ML LTIRESNTVD, bob b, ZORMBEICOWTIZERK EOfER & 546 Lok
DOBIMR. H D WITWATHRAORE L LCHE, BRTT 22 R TESN TV S0, 22
TIEABRICEBE O EGI THRE SN D Z L D2 higp & LT, FaithasErEcB+ 25090,
BLOFEEEICET 2RERY EFs2 L T 5,

(1) EAHEEHCETIRHA
EHBEEGOERZ D CHERE

%< @ BIT 1%, BEFREFEEZAEE OB THEERGFNECZGEAICIE, mHFICLDIK
A7 ik A U TR 5 2 L & L, MEFRICHFET DANCE 5 L FaTHi#Ez —E
WIRChz o TRABL Z L 2EDTVEY, L LEBICIE, BHEFITZ 5 L= FaiihsE
> TV D DT TIER L. ZDTDITHE - 2 FKEZ AEDN G TR A ORI R 2 H
HICHFRADOREZ DS OB REIETHD ETLHHRAPREINDSZ L Lo TND,

8 Generation Ukraine, Inc., v. Ukraine, Award., 15 September 2003, ICSID Case No. ARB/00/9,
para.11.3; Jan de Nul N.V. and Dredging International N.V. v. Arab republic of Egypt, Decision on
Jurisdiction, 16 June 2006, ICSID Case No. ARB/04/13, paras.114-116.

S JEARIERRS THEE RS IS < TR I 1 2 B RIERK O ) RIETI Discussion
Paper Series 08-J-014 (2008 ), F Aty TIFATHITHE ) RIETI Discussion Paper Series 08-J-25,
¥ holt, FHIESKRD SNAHIX3 » A LREW O b bR, 12 7 A LT 5
EbbDRE, BITIZL VALY THD, £z, BHHMOERERIZHONTH, 5 dH 5V IF5HR
DK &R D FRENECTRR LT L2000, Wkl 2@ERRSNAETIbDRE
N> D, REHIZHOWTIE, [HHEHIM (waiting period)] 3 5\ i TS EIEARK (cooling-off period) |
L BTN DD, KR ZR AL Z ERROONDLIWB THL Z 00T HUE, £5 L
7o RERRITOE 24 72 & D Tl 72\, See Ch. Schreuer, “Travelling the BIT Route: Of Waiting Periods,
Umbrella Clause and Folks in the Road”, Journal of World Investment & Trade, vol.5 (2004), pp.238-239.
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Bl 21X, T = 2B D HEEERS D EE L Sz Lauder STl FESILOME
Toh o7 KEAD Lauder /3T = =2 =K[E BIT IZHESE F = aBUFZ T & L THEATFE
EITob OO, ZHUIF = 2 Y [ICk L CEXOBEN T T D 17 B LR
WIRWEBEIZ B W T TOI 2 b D Th o 7272, BIT OE D 2 FRillHREFOR TR DR
MR L 72 o T, AR EHIETIE, AEETFED BIT6 3 HOED D [y Hde/Etk 6 » A
DEATEEEIFICAMICKT 2O TH Y FRIHHEEFZ T L T RN I EE2BELR
WHEH L LRZEAIMEEDOARZERE T DHIRZHMT L O RboTiER, BE
WEF|T50 T A Fnd 2 Bl (procedural rule)l2 T X720y, & L7, o B #T
fe e LT 2 RN Y FENMERLZW LT O 2 & 27D % (allow the parties to enter into
good-faith negotiation before initiating arbitration) Sl D D TH Y | KD X HIZF = a Nz
WIS LT TH A D 2L 2R RHLA 2N K ) RIGEIC, EBb 6 » AfalE LgirniE
HEFH LB TERNET D &I1E, RUENOEANICTELLDOTHY , [HDIE
BRFEOREICHLETHHOTII W EOHBTH D, TOTEDOARIFIZENTIE, Fai
BT SN TR DD, %niﬁf%@mig%ié%@fi@m&ént%

RO L 1T, 2 < OMBHWITISWTIE, FRTHEREA T Y F M O ME 2 ik
DIFRZART Z L2 ZOEFEAME LIEFRIREICTERWNWE L, ZODITREZA
[E] DS A IR RN FERR V) 70 88 e ok L T WV W IR D PR REZ 51T 5 b O TIE A & S
n5”%, % LT AEEORTRIZOWTIHFERORIBIC L W BRI I D & Sh™,
& % WVITRLUCIE U CHRm B AOQHIC K S5 2 L BE Th 570 L L S Tnd™,

IO OB I ERT 2 TR EETH D LHEMT 21T E Y. Tz H
AREMEDETH D Z L 20T L BRI LTIV Ry, Ll 2RO IXFEEHEDF
TE « AL EVTRNS ., FRTBRENFORFER &V 9 FIFIZ L - TEEHEOITEN T 5D
WEPERBELE L TWDRIZEBNT, EENICIIAEFZZHREEOME LS L THR- 72
LOERDZENTED, FEBE, Goetz FHFD X HI1Z, AEHORTEEZHH & L THERE
% P A B (inadimissible/irrecevable) & L 7= i & B 655 K 5122 > T 5%,

® Ronald S. Lauder v. The Czech Republic, Final Award, 3 September 2001, paral 87.

' Ibid., paras.187-190.

%2 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, Decision on Objections to
Jurisdiction, 6 August, 2003, ICSID Case No. ARB/01/03, paras.183-184; Bayndir Insaat Turism Ticaret
Ve Sanayi A.S. v. Islamic Republic of Pakistan, Decision on Jurisdiction of 14 November 2005,
ARB/03/29, para88-103; Consorzio Groupment L.E.S.1.-DIPENTA v. République algérienne démocratique
et populaire, Sentence, 10 janvier 2005, ICSID Case No. ARB/03/08, para.32.

% Wena Hotels Limited v. Arab Republic of Egypt, Decision on Jurisdicition, 29 June, 1999, ICSID Case
No. ARB/98/4, Section VII.

% Ethyl Corporation v. The Government of Canada, Award on Jurisdiction, 24 June 1998, para.79-88.

P BRI B CRET D R DOMEIBIZ OV T, ZhbiE (1) AEMEZ2FEEREORBEE L
TH-o7ebd, (2) ZHEAREEOMELEL L TH-72b D, 2L T (3 ) ?%E’JF‘EJEE ELTH-
TebOD 3T T LM DD, 29 LRI TIE (3) [FFEROATEH & 137k
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Goetz FF Tl (PEAETZELATREMEIC W CIIE D D IR BEE S TV RWIEE T
HoThH, TOWMHEIZESHTHE LT iudzblend L, Fai & EFERFR0—2
ELTH]Y BiFsiiz, AECENTIE, "X —=7 LV BITH 3 F2HBLVO3H
DEDDHEYIZ, TN VBHICT 2@ER 2SI L L bic, X —HFIZ X 55
AR il U T fRIR DR 3 72 SN TR Y | ERMAFENREIC L Y hEnicoiddEik, 3
yAERBLIEZ ThHoT, ZORT, —RICBWTIE, S TFERE S 2 - LT
Witk b E XA, Lo UIEIEIE, REDITo el ClE 7 L v VBRI L D F AR
O ZREE LTWAHICEED | A~ DFERFHICE E TO BRI S - Bid
LEOWRE LICOWTIEWELEBEENRIN TN RWZH, ZRHIZOWTEZ I RRE
bHbHEL, bolXbFEARBOME LD S HBEIZONTOLIBHFTITHBT 5D & L

- 96

- o

FATHEEEE 2 ERFR BT 2 FHFICHS UCRIRICEA T 2 2D O ECHIWT I %
X RERANC, BHE THRANR SIVIZEIRICHE D Z & 2 WERPERET 5 Z & 25
WHZ LR EREE LTOFEENRODILTLE Y LoD H D, 295 LIiGns
X, AEHEH L T THFEEPRBD ONDT-OORHREMN L L THZDIRETHDH E SN
Do
BIZIX, T NE T UATBIT BT AR EITE L CKENEAN TH % Enron fHiZx L TH
BOMYEHZ K > THT DI IRBEHm 23 FE & S 472 Enron SHRECAIBTIZ W TIE, T L
Vo FUBUFIZRE L S DM YR OB E O I W T EHR A R ShTE D
T O THLULIT, AMICEBWTITEEELRO L Z LT TE RV L DHif &R L
7o ASEARECHIMNIL, FRTHEEII TR AL T D 12D ORHERFETH D & &, £
NHRFER SN TOWRWEBITITEEEO NMAEZES LRTHLERLRN I L 2dE L.
TNAE T VEOPRS MG E LIRS RO TH D 2 E AR, LinL, A
FHEO T TIE, ML SNHEHONOBBHEEIL, ZhEnsilEomSz2 £ L SH,
T RN & IZHE DO EFE T ON TR bRV O TiE <, ERHIEE—O/K
$atERT 2 ERTH DN 0IC, BRICREDMNOIEBIZOWTHENERE S, FTED

HRVEIZZOMBEMERH S & ZidH, M. Polasek, “The Consultation Period Requirement in
Investmenet Treaties as A Matter of Jurisdiction, Admissibility or Procedure”, News from ICSID, vol.23,
No.1 (2006), pp.14-17. L2> L, ZEFTREME D BIEOAE (X, HAIOFERICE T 2 FHEICHS LT,
IIENEEEHEL AT HE L THLENEZITHT L2 ENEY THLINEM I RICHDH T 0D
FTAUEX, (3) IFZEATREMHITICR T2 —Ffe LTI 2ODBH Y TH D,

% Antonio Goetz et consorts c. République du Brundi, Sentence, 29 janvier 1999, ICSID Case No.
ARB/95/3, paras.90-93.

7 Enron Corporation and Pnderosa Assets, L.P. v. The Argentine Republic, Decision on Jurisdiction, 14
January 2004, ICSID Case No. ARB/01/3, para.88.
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HIFE (6 7 A) B L TW=Z &S FRTHEHEEII RS TS &0 &k L7,
FIREDNI S IX. 77 T A F=K[E BIT (23D & P53 T 4072 Generation Ukraine F-/4:
I BN T HREN TN DY,

EHIREEHORNE

INHIZRLND KD 7, FAillhaaE:E O T & BEEHED AL R IR DO EfF & LT
R DL, MEFGICH T 2 EZOREOHIIMEE 5 F 2 £ ORHRICEE L Xk ED
EDODLEMIHS ZEeMBLETROOLND EOFRMICE S bDEBbD, Zhicxt
L, %A Lauder FAEPEHIT 21X U & 975 % < OfMEHIBHICR Wi, AREFI
HLETHPFYFTICLIMELRBEL B MR EMRSTZLE2ZOHME L, Tt s
FRTTRMHREMN 2% Z &3, KEREL VD BIT OBEHMICLEET 5 L DR
BICHESSbDOEEZ LS

BIT O HHIBMERERIC L 2B DIRHEICH D 2 L ITHETH Y | FRTH BT OMR
HWHAZ KD ZDORBERINRTER 5202 LI EWIEZR, L LRSI
BIT NEDDEMEOFMEEREZRED LD LT HIEE0HNMMBIRNA 2SI Tn5 &
BEIND LD RHMPRINTNWHZ LIZHL L O ICEbhd, TORESEZDLRD
(T IS Y EE T D BB FDIET A OIRR 2 95 Y S T2 D FEBUF & O T2
T2 R L D 2D THIIARBEMFIT—ISICBWTRESNTZbDOE L, ZHITH LT
B EXFEHUCEENRO LN D X9 edlE Bz, REBEZAFNCHED 5720 DJE
NFBE L CREDICHERMNFEET-285A672 ") ZHTFEBSIH T 5 X5 7%
AR, FRDIFIELENT R EDOMIS P EEN M LS D 2 L amdT b LAz T,
% BIT OXERXKERICE T HHEBEHE 2 5F 2T, FArE EM 0w % X 5 O A%
ThhHH, TORT, HEARRUIARZFT, ZHAEMEICEDLI D EEZONLINETH
Do

Z OB U C BRI A R T b O & LT, WNISEF Sl b 5, KIE
EREBTOMEICESERL I, REICKVEE SN LIKEY 7 R THD WNISEF
2KV U7 T A F=KE BIT I[ZHESE PEFRA~DMNFENRSNTALETIZ, V27 T4
BURF A FISKI D E D 218 2 72l S 1D S FRIFEN RSN TV RWZ L 2L 355

% Ibid., para.87.

P Generation Ukraine, Inc., v. Ukraine, Award, 15 September 2003, ICSID Case No. ARB/00/9,
para.14.3.

100 SR A SR 1 B L kA I A R R R RIS B TR AR B O RS 7 0 S SR AR 7 T
NEZIMR ST, R F ORI E SN T L DR S5, E.g Lauder v. Czech
RepublicFinal Award of UNCITRAL Arbitration, September 3, 2001, para.190.

1% Schreuer, op.cit., supra note 89, p.239.
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At Lc, ZORICHOEMEEI, @2 2208 53R Y R K 584 18 U7 ik o
AIREMEZ RS T D 2 L 2R L TORICEW®RDH D & L, HkdE BN A Iz BV TEXR T
L2 LML BT YKL LELICGFAZHA T T2 LOfma B Z LI REY
ThoLDEELR LT, HEEIC ORISR T D EHEOREICET S
BB/ EHE & 727 O (“Proper notice is an important element of the State’s consent to
arbitration”) T 5 & DD, Z D RANTZENAK L U CIIE NI E L KT T (affect) b DT
3720 EDTORIFIZBN TR, JREPMPERIEIC XD ARREDHE, 30 B LANICHEITkf

THEYRBEELITO 2RO LI, YZEEND 6 » HOMIZFRAIF1ILT 250055
BThDLDOREE T LI,

kB, FEMHRICB W TR TRE L Sh D2 AEOIT /2 EEE L Tuhiud
F <L FEROERRILLIR I OWTIIL T L S AEATFEICER L TR L 513 £ B D
OFMNCHRTT D Z LITRD HRARNE, Eiz FHRIFK & SN D ERORAERD D Ik
fTREE TOMFE A 57202 BIT (2K » TER S D Falifa B 2 iz L Tk
ICSID FHREMHW L2 A I FH IO E2@E L, VSISO TiERkEITH> 2 &
172 %%,

(2) REBEEIZET SH

REEEAELE ShEBE

USRS, FERENEL Y FE L L CHFRA TR ZBITL, ARHRERD D Z

LW TEDERDI L EF D, MEBMFENRENTIZHIT D MEEHEIZES GEITIE,

J AR T R DY L - D RERICOLROENL Z EITHALNTH Y | A

DRI & 72 D RMUT/NE WY, UL, ko & 51, BEZAEBMEMAFEIC OV

T—FEL 5 2 TWAHEEITIE, #kED BIT LOMEFHaFIHT &8 L2675
VEREZOBRPRED LD RERERET S L ETELRIAT IO THIONR Y

"2 Western NIS Enterprise Fund v. Ukraine, Order, 16 March. 2006, ICSID Case No. ARB/04/2.

19 Generation Ukraine, Inc., v. Ukraine, Award, 15 September, 2003, ICSID Case No. ARB/00/9,
para.14.5; Tokios Tokelés v. Ukraine, Decision on Jurisdiction, 29 April 2004, ICSID Case No. ARB/02/18,
paras.105-107.

14 Tokios Tokelés v. Ukraine, Decision on Jurisdiction, 29 April, 2004, ICSID Case No. ARB/02/18,
para.7.

B BETIESHE ThoTh, SMERER () BNZORKYUEF L L TOMN A
ELZ0 325670 8120%, REEESBEE 20 5 5, Eg Consorzio Groupment
L.E.S.I-DIPENTA v. République algérienne démocratique et populaire, Sentence, 10 janvier 2005, ICSID
Case No. ARB/03/08, paras.34-41; Banro American Resources, Inc. and Société Aurifiere du Kivu et du
Manierma S.A.R.L. v. Democratic Republic of the Congo, Award, September 1, 2000, ICSID Case No.
ARB/98/7, ICSID Review — Foreign Investment law Journal, vol.17 (2003) (excerpt). 7235, PPk
BFAMEREICREINILYFEEOFHALZH LD TIEH D, k&E &M, H. Tezuka, “Who
is a Party — Case of the Non-Signatory”, in Institutional Arbitration in Asia, 2005, pp.63-71.

1
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BT LHA B TIERL HEEICE > TZomRNgbhd Z Engn,

FIZIEA 2 U TIENTH D Impreglio #1723 KA Y 7T A NERZ U OEZEL L HIC
INFAZ NCBITDKRINEEFEEEZIATITZOICAAL RAIEIZHEDSEIHRL LTEEFFHENR
(GBC) Z A4 L CTIPEATFE421T - 7= Impreglio FETid, £ % & Impreglio 75 GBC D
STEHABRICEOL LG RZRBET 22 L NROLNL 0B E 72> 7, Impreglio 10D
REHEIAREELZOICBOTRO LN TWE LD ThH oM, hEEX, Thizbh< £
T GBC OIFEE DL 2 NEII R I IRDICT E T, £iE b > T GBC % Impreglio £ & [A]
—HF D LI TERNE L, KB TUIRRERFKGER L > T > 723 b o KIC
DB RICONTOREMW 2 & L2, GBC 1ZEA DIEAEZ KL ML LTS
NTCWeZ &b, 252 S GBCIZEA OFERIZME L 1372 579, AFI23\ T Impreglio
FIIMOSIMEEDFHERERE L TWDE LD EARIND EZ A, TD LD ZeftithDFER
BT DB E SR FEERNICE SN TRFRAZ ASHPLTH Z LIETE WLl E, (A
x5 LicsiRICBT 2R 0 G mEE 2 K< EOBETH S, BHFIZ0OHE AN
FHECBT 20T E L TR L TWA A, ZOWNFEITREBEFIZET 2 HIWnZ M7z 5720,

29 LIS OfEIL, &0 DI REZ AEOBIHAEZEITK T 512 F1T 4 % 5K F
Fe UTONEBREZRICL > TRERDBBE SNTZGEIC, EENOIREIND 2 ENZ 0,
BEZ AETAERER (%) ICE2FEEOBATICEL T, SMEAELRLL, Tk
BUTHEEZIT) ZL2RODH T ENZW, 21T Azurix FHETIT OKRENEANTH D Azurix
HRZFDOFEEEN L TT VB F ATHEN LT ABARRIC L W EFAKEFEEZIT-> Tz
LA, BRFBEHEA~DOE LTT B F U8 ABA fEE OFEBICKT HHEE & -
el LTRE=T7 0B F 2 BIT IHEDESMENMFELZIT o7z, THUISK LT VB F B
FFE, AW TERRNERICET 27 KR Z1TV 9 2 DIX ABA DA THDH & L, Azurix
HOFE#EKEEZS Tz, LrL, 2OXIREATH, b ETRER (%) »E0L
(IR BIT EOFREER & HEME & T 555Kk E1T> TV DE5AICIE, EORY CTHRUSHER X
RO BID, TOTDARMETH, MEIET, Azruix 1223 ABA fh%38 U TIT > TV - [#EEE
BRI T HIRFICKTHRFLZRO WD Z 2R LI BT, 295 LIZMBERED BIT
RV IRESNDIKEIZEEND Z L2 MERET 22 & T, Azurix 10D BIT EDOFERIZES
% IR ks 2 iR 12105,

o, AEBEIC IV MEMTEN R SNDEETH-TH, TOEARMEMRIZL D FEEN
AR ZRIL L LT, ZoE#EEPMEE SN2 bH D, FlxiX, VN T =Tk

% Impreglio S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, 22 April, 2005, ICSID
Case No. ARB03/3, paras.114-184.

7 Ibid., paras.144-151.

18 Azurix Corp. v. Argentine Republic, Decision on Jurisdiction, 8 December, 2003, ICSID Case No.
ARB/01/12, paras.67-74.
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NTd % Tokios Tokelés £1723 7 7 7 A T OBHFSFHIT L VT T HHRFEICH L, ¥
7 T4 FTBINR AL RMZETA%IToT2E LT 7 74 F =Y b7 =7 BIT IZHEDEh#
5% 1T - 7= Tokios Tokeles Ff:ClL, [N 7 Z A4 FERIC X - THA « XEd STV
HZEHMMAETOINALRE LT, 20X RGAICHEMIEEZRD L Z LT, HE
THEBRERICHFE RO D 2 L& A ET 5 BIT OBERMICK L, #H5N2NED
BETHD, ZOXIRERICKH L, MEET, FENREBEMREBRLE L TREL S
BT HILEBOD BIT bERIZITAONDLBDD, LA LEiUL BIT IZHURAICHE S
NTWAHEGHEIZROND & L. £ 9 LTCBUEDRAM: BIT IZR AR WELRIE, #efET2Ix
B2 DN EEREZITET 2 EnkboND L, V7 74T OEREFRTRE'Y, Zh
el T T RIS IR, ARSI T 5 HE NS SRR OIERL ) O F O w15 Z #5t L | Tokios Tokelés
FENAAIFED T2 DI Y N T =TIEICESIEAEZTIG L7120 75708 Z O H (abuse
of legal personality) & [ > T\ % LB BN D L 9 AREHET AN E L,

AT, SMNEREH TH D0 L D FHFEEARIZOW T BIT OFED D EARTHE > TH
WiLoD, ZNARDDLIENTEL L LTYH, UHEELHEE L ORIV T
NEFTDHHOEROLNDEPPIFEEEOME S L THNcilbnd 20 ThY, 1k
NERRBOER ) 1ZZENEBETLH—2ORWE RV 5D ER LD ERD T LN
TE ",

REBERDEL

LIAT, MPMFERICBWTIRE#EEZA L TV TS, ZORICFSHEHE =FIZ
FHL, HDWVIFHEREZIT > TW e REDOEI & 2 WITKRKROFZH R EOFIFF N E L5
B, ZOREEBEN2BROONLENEVIMENELDZ Enb 5,

BEEHEOB L L CX, T OFEEIIMEAAFERZ JEHER L L CQRES T, ZORICAET
THEEBIZE S TRDOILD Z LT, ZD72, BIT O GHFEHIEOER L8 S5 I E
ER, PEMAFERICMERECIVENINGRELIELGAETH->ThH, ZIULEEEME
IR L 5 2 72012 ICSID 4955 25 4 2 HIZ Z 0 2R T 5 b 0 & & 573, ICSID
IR &9, EEEH IOV TRYT DFEAITH D & T 5 55",

19 Tokios Tokelés v. Ukraine, Decision on Jurisdiction, 29 April, 2004, ICSID Case No. ARB/02/18,
para.36.
"0 Ibid., para.53-56.

OB RIC R W CHEA SN D NEAMEROER] (2o AEMECHEIL e ) b T
7 a R E RS ENEECHIFTER LY o T AR OB LRI T 2 OB I, e O
ANE R EB =T 200, & 5 WITIER BRGSO RBEOER ] 21302 LN H DY
& & LTW3B, Ibid., para.54.

i Schreuer, op.cit., supra note 6, p.288-289.

3 Compaiiia de Aguas del Aconquijq S.A. Vivendi Universal S.A. v. Argentine Republic, Decision on
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L, £ 95 LIEEERTFROFRE RS2 &, SRRt 8L JE 2
EbdHb, FO—fHlE LT, Loewen FHAEZEITHZ ENTEX D,

AR, BEERICR Y T 25 & 9 RENEH TR ORI TIC L 0 FEEFHIC LR L
ZEMNBKEBUEHRFELEL LT, BT HFIENTH D Loewen #1753 NAFTALL I HES < fififk
EEEITo 72 b O TH D, KEIEFARMHICB W CHEEROME#ERE 2 ST 2P 2RiE L
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ﬁ%@@%ﬁ%%@%@f&é#mﬁ%@%%ﬁ&éﬁ“\wfnm@;\xﬁuﬁwf
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RiFHZ Lol tHianNT-bDERDLZ LN TED,

Jurisdiction, 14 November, 2005, ICSID Case No. ARB/97/3, paras.60-63.

M4 SKENIREE D Loewen KD ICOWTIZF> TV b DD, ZOMIIARICIHAE SR
72. Loewen Group, Inc and Raymond L. Loewen v. United States of America, Decision on hearing of
Respondent’s objection to competence and jurisdiction, January 5, 2001, ICSID Case No. ARB(AF)/98/3,
paras.32, 77.

"5 Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Award, 26 June, 2003,
ICSID Case No. ARB(AF)/98/3, paras. 220 238.
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THHNEMZIZE L, FIZIEARMETE Nafcanco 3 A F v ajEN & L TRV SN TV AT
b EEEOMGIEICRIT D Z 2B L LTREREZAT T2 2 LS Th 20358 TH D,
Fio, HEOMKGED KO o Iz, FERORBAR A (o FAFREE) i’(?kbb %) Lizo
WTIEHEHZ B 0 | Bl ITEBIEZE S OMERN LI AR REIZE T 5 /R TR, k%
IEFCUZHE#L L 727 5i(the date of the official presentation of the claim)E T& LTV % (ﬁ;% 105%).,
Report of the International Law Commission on the Work of its Fifty-Eigth Session, United Nations
Official Records Supplement, A/61/10, p.19.
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"7 Manciaux 1%, =7 N SFOER - ZEEZIT TEREETH D SPP AT TOZBDLER
FEXENT VT NENTEIRIBL LCRR, =V 7 FBUFICE W FRoZ T2 P ISE6h
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FAFRD HNDNENEEE T RETho72 & L, 88 <1 L TV %, Manciaux, op.cit., supra
note 28, pp.237-239.

" B BT AR IC OV TR, k&S MR, UNCTAD, Latest Developments in Investor-State
Dispute Settlement. Available at <http://www.unctad.org/sections/dite_pcbb/docs/webiteiia200611_en.pdf
> (last visited on 23 Oct 2007).
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LOTHRHENTWDOR, K< TREICHET2HF ) IOV THROMPEREZ L T5
DTHD, HIAIE, H=5FM BIT (1997 ) TIROLIITHEL TS (FRITES,
LIT. R,

Article 9
1. Any dispute between an investor of one Contracting Party and the other Contracting Party

concerning an investment of the former in the area of the latter shall, as far as possible, be settled
amicably through consultation between the parties to the dispute.

RU 25 LEBATHLEZERTERNTESN TSI ENFEAETH D, £2, TIITARZE
BaziE L, BERESRNOFEMIZELLEIC O W TOW@ETFIE TET 20 b A b5
(B, A7 %=%A1BIT % 11 5 (1972 4F)),
122 See UNCTAD, World Investment Report 2007, p.18.
B AR SCIEEIC, UNCTAD 23BH% LT % Investment Instrument Online 05— & ~X— Z A
I (http://www.unctadxi.org/templates/DocSearch_ 779.aspx) (2 & ¥ 2D, & 4>t T United Nations
Treaty Collection (http://untreaty.un.org/English/access.asp) & FI| F L CUNEE L 7=,
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2. Any dispute between an investor of one Contracting Party and the other Contracting Party
concerning an investment of the former in the area of the latter, which has not been settled
amicably, may, after a period of six months from written notification of the claim by either of the
parties to the dispute, be submitted to such procedures for settlement as may be agreed between the
parties to the dispute. If no such procedures have been agreed within that six months period, the
dispute shall at the request of the investor concerned be submitted to arbitration under the
Arbitration Rules of the United Nations Commission on International Trade Law as then in force.
The parties to the dispute may agree in writing to modify those Rules.

3. Paragraph 2 of this Article shall not be construed so as to prevent investors of either Contracting
Party from seeking administrative or judicial settlement within the area of the other Contracting
Party. In the event that an investor has resorted to administrative or judicial settlement within the
area of the other Contracting Party of a dispute concerning an investment by such investor, the
same dispute shall not be submitted to arbitration referred to in paragraph 2 of this Article.

4. In case a dispute arises out of an investment made by a company of either Contracting Party
which is owned or controlled by investors of the other Contracting Party, investors of the other
Contracting Party may submit the dispute to arbitration referred to in paragraph 2 of this Article on
behalf of such company.

O DOMES 2L 7272 TIREICET 24 L3281k TE, FA
V. NN R—= VTR T NG T T APRKET A RERESN TIHIEE TR TORE
ORI ST D,
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CFERDOMBAFEREEZ AT D00 5 HLFEWA IR ML 7 FlIIBV\TiE, ik (consultation)
WZBAT 2R IXEERE & LoD, #i{%(conciliation) s & UMk (arbitration)lZ DWW Tl [1EH)
W LOXENHOLN TS, —FlzzF . B= k=2 BIT (1992 4) Tk, &
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Article 11

1. Any dispute between either Contracting Party and a national or company of the other Contracting
Party with respect to investment within the territory of the former Contracting Party shall, as far as
possible, be settled amicably through consultation between the parties to the dispute. This shall not
be construed so as to prevent nationals and companies of either Contracting Party from seeking
administrative or judicial settlement within the territory of the other Contracting Party. If any legal
dispute that may arise out of investment made by a national or company of such other Contracting
Party cannot be settled through such consultation, such former Contracting Party shall consent to
submit the dispute to conciliation or arbitration at the request of such national or company in
accordance with the provisions of the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States done at Washington on March 18, 1965, 1 so long as
both Contracting Parties are parties to the said Convention . Each party to the dispute submitted to
conciliation or arbitration in accordance with the Convention shall bear the cost of such
conciliation or arbitration proceedings in accordance with the provisions of Article 61 of the
Convention.

2. In the event that a national or company of either Contracting Party has resorted to administrative
or judicial settlement within the territory of the other Contracting Party concerning a legal dispute
that may arise out of investment made by such national or company, such dispute shall not be
submitted to arbitration referred to in the provisions of paragraph 1 of the present Article.

3. In case a legal dispute arises out of investment made by a company of either Contracting Party
and such company is controlled by nationals or companies of the other Contracting Party on the
date on which such company makes a request to the former Contracting Party to submit the dispute
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to conciliation or arbitration, such company of the former Contracting Party shall be treated for the
purposes of the provisions of the present Article as a company of such other Contracting Party.
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Article 11

1. Any dispute between a national or company of either Contracting Party and the other Contracting
Party with respect to investment within the territory of the latter Contracting Party shall, as far as
possible, be settled amicably through consultation between the parties to the dispute.

2. If a dispute concerning the amount of compensation referred to in the provisions of paragraph 3 of
Article 5 between a national or company of either Contracting party and the other Contracting
Party or other entity, charged with the obligation for making compensation under its laws and
regulations, cannot be settled within six months from the date either party requested consultation
for the settlement, such dispute shall, at the request of such national or company, be submitted to a
conciliation board or an arbitration board, to be established with reference to the Convention on
the Settlement of Investment Disputes between States and Nationals of Other States done at
Washington on March 18, 1965 (hereinafter referred to as the Washington Convention"). Any
dispute concerning other matters between a national or company of either Contracting Party and
the other Contracting Party may be submitted by mutual agreement, to a conciliation board or an
arbitration board as stated above. In the event that such national or company has resorted to
administrative or judicial settlement within the territory of the latter Contracting Party, such
dispute shall not be submitted to arbitration.

(LAF, W)

EOFRE L7 b O TliE, ®EE=7/L4Y 7 BIT (1995 4) » X 5. HEME. IUH.

BEOBIRICIRET A0 5, FBITIZLAFTO LY ICHEL TV,

Article 9
(1) Disputes between an investor of one Contracting Party and the other Contracting party
concerning obligations of the latter under Articles 6 [compensation for losses], 7 [expropreation]
and 8 [transfer of payments] of this Agreement in relation to an investment of the former which
have not been amicably settled shall after a period of four months from written notification of a
claim be submitted to international arbitration if either party to the dispute so wishes.

Pz, Aie (1 87) ROEDOARLESR,
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(2) Where the dispute is referred to international arbitration, the investor concerned in the dispute
may refer the dispute to an ad hoc arbitral tribunal to be established under the Arbitration Rules of
the United Nations Commission on International Trade Law. The parties to the dispute may agree
in writing to modify these Rules.

(3) Nothing in this Article shall prevent an investor of one Contracting Party from bringing any
dispute concerning an obligation of the other Contracting Party under this Agreement in relation to
an investment of the former to the attention of the competent authorities of the first Contracting
Party with a view to its possible settlement in accordance with Article 10 of this Agreement.
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Article 8

(1) Disputes between a national or company of one Contracting Party and the other Contracting
Party concerning an obligation of the latter under this Agreement in relation to an investment of
the former which have not been amicably settled shall, after a period of three months from written
notification of a claim, be submitted to international arbitration if either party to the dispute so
wishes.

(2) Where the dispute is referred to international arbitration, the national or company and the
Contracting Party concerned in the dispute may agree to refer the dispute either to:

(a) the International Centre for the Settlement of Investment Disputes (having regard to the
provisions, where applicable, of the Convention on the Settlement of Investment Disputes
between States and Nationals of other States, opened for signature at Washington DC on 18
March 1965 in the event that Vietnam becomes a Party to this Convention and the Additional
Facility for the Administration of Conciliation, Arbitration and Fact-Finding Proceedings); or

(b) an international arbitrator or ad hoc arbitral tribunal :
(i) by an agreement between the parties to the dispute; or
(i1) to be established under the Arbitration Rules of the United Nations Commission on
International Trade Law.

(3) If after a period or three months from written notification of the claim there is no agreement to
one of the above alternative procedures, the parties to the dispute shall be bound to submit it to
arbitration under the Arbitration Rules of the United Nations Commission on International Trade
Law as then in force. The parties to the dispute may agree in writing to modify these Rules.

(4) The arbitral tribunal constituted under paragraphs (2) and (3) above shall reach its decisions on
the basis of the domestic law of the Contracting Party in whose territory the investment in question
is situated (including its rules on the conflict of laws) and the rules of international law (including
this Agreement) as may be applicable.
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Article 8

1) For the purposes of this Article, an investment dispute is defined as a dispute involving:

(a) the interpretation or application of any investment authorization granted by a Contracting
Party's foreign investment authority to an investor of the other Contracting Party; or
(b) a breach of any right conferred or created by this Agreement with respect to an investment.

2) In the event of an investment dispute between a Contracting Party and an investor of the other
Contracting Party, the parties to the dispute shall initially seek to resolve the dispute by
consultations and negotiations in good faith. If such consultations or negotiations are unsuccessful,
the dispute may be settled through the use of nonbinding, third party procedures upon which
such investor and the Contracting Party mutually agree. If the dispute cannot be resolved through
the foregoing procedures the investor concerned may choose to submit the dispute to the
International Centre for the Settlement of Investment Disputes (‘Centre’) for settlement by
arbitration, at any time after one year from the date upon which the dispute arose provided that in
case the investor concerned has brought the dispute before the courts of justice of the Contracting
Country that is a party to the dispute, and there has not been rendered a final award.

3) (a) Each Contracting Party hereby consents to the submission of an investment dispute to the
Centre for settlement by arbitration.

(b) Arbitration of such disputes shall be done in accordance with the provisions of the Convention
on the Settlement of Investment Disputes between States and Nationals of other States and the
‘Arbitration Rules’ of the Centre.

4) For the purposes of this Article, any legal person incorporated or constituted under the applicable
laws and regulations of either Contracting Party, but that, immediately before the occurrence of the
event or events giving rise to the dispute, was an investment of investors of the other Contracting
Party, shall in accordance with Article 25 (2)(b) of the Convention on the Settlement of Investment

Disputes between States and Nationals of other States be treated as an investor of such other
Contracting Party.

BRERERN ERERNZET 500 (&K OR) ofle LTid, Bl IEKE=x
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Article VII

1. For purposes of this Article, a legal investment dispute is defined as a dispute involving
(i) the interpretation or application of an investment agreement between a Party and a national
or company of the other Party; or
(ii) an alleged breach of any right conferred or created by this Treaty with respect to an
investment.

2. In the event of a legal investment dispute between a Party and a national or company of the other
Party with respect to an investment of such national or company in the territory of such Party, the
parties shall initially seek to resolve the dispute by consultation and negotiation. The Parties may,
upon the initiative of either of them and as a part of their consultation and negotiation, agree to
rely upon non-binding, third-party procedures. If the dispute cannot be resolved through
consultation and negotiation, then the dispute shall be submitted for settlement in accordance with
the procedures upon which a Party and national or company of other Party have previously agreed.
With respect to expropriation by either Party, any dispute-settlement procedures specified in an
investment between such Party and such national or company shall remain binding and shall be
enforceable in accordance with the terms of the investment agreement and relevant provisions of
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domestic laws of such Party and treaties and other international agreements regarding enforcement
of arbitral awards to which such Party has subscribed.

3. (a) In the event that the legal investment dispute is not resolved under procedures specified above,
the national or company concerned may choose to submit the dispute to the International Centre
for the Settlement of Investment Disputes ("Centre") for settlement by conciliation or binding
arbitration, if, within six (6) months of the date upon which it arose:

(1) the dispute has not been settled through consultation and negotiation; or

(ii) the dispute has not, for any good faith reason, been submitted for resolution in accordance
with any applicable dispute-settlement procedures previously agreed to by the Parties to
dispute: or

(iii) the national or company, has not brought before the courts of justice or administrative
tribunal of competent jurisdiction of the Party that is a Party to the dispute.

(b) Each Party hereby consents to the submission of an investment dispute to the Centre for
settlement by conciliation or binding arbitration.

(c) Conciliation or binding arbitration of such disputes shall be done in accordance with the
provisions of the Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States ("Convention") and the Regulations and Rules of the Centre.

4. In any proceeding , judicial, arbitral or otherwise, concerning a legal investment dispute between
it and a national or company of the other Party, A Party Shall not assert, as a defense, counterclaim,
right of set-off or otherwise, that the national or company concerned has received or Will receive,
pursuant to an insurance contract,

indemnification or other compensation for all or part of its alleged damages from any third Party
whatsoever, whether public or private, including such other Party and its subdivisions, agencies
and instrumentalities. Notwithstanding the foregoing, a national or company of the other Party
shall not be entitled to compensation for more than the value of its affected assets, taking into
account all sources of compensation within the territory of the Party liable for the compensation.

5. For the purpose of any proceedings initiated before the Centre in accordance with this Article, any
company that, immediately prior to the occurrence of the event or events giving rise to the dispute
was a company of the other Party, shall be treated as a national or company of such other Party.

6. The provisions of this Article shall not apply to a dispute arising under an official export credit,
guarantee, or insurance arrangement, pursuant to which the Parties have agreed to other means of
settling disputes.
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Atrticle VII
1. For purposes of this Article, an investment dispute is a dispute between a Party and a national or
company of the other Party arising out of or relating to
(a) an investment agreement between that Party and such national or company;
(b) an investment authorization granted by that Party's foreign investment authority (if any such
authorization exists) to such national or company; or
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(c) an alleged breach of any right conferred or created by this Treaty with respect to an
investment.

2. In the event of an investment dispute, the parties to the dispute should initially seek a resolution
through consultation and negotiation. If the dispute cannot be settled amicably, the national or
company concerned may choose to submit the dispute for resolution:

(a) to the courts or administrative tribunals of the Party that is a party to the dispute; or
(b) in accordance with any applicable, previously agreed dispute-settlement procedures; or
(c) in accordance with the terms of paragraph 3.

3. (a) Provided that the national or company concerned has not submitted the dispute for resolution
under paragraph 2 (a) or (b) and that six months have elapsed from the date on which the dispute
arose, the national or company concerned may choose to consent in writing to the submission of
the dispute for settlement by binding arbitration:

(i) to the International Centre for the Settlement of Investment Disputes ("Centre") established
by the Convention on the Settlement of Investment Disputes between States and Nationals of
other States, done at Washington, March 18, 1965 ("ICSID Convention"), provided that the
Party is a party to such convention: or

(i1) to the Additional Facility of the Centre, if the Centre is not available; or

(iii) in accordance with the Arbitration Rules of the United Nations Commission on
International Trade Law (UNICTRAL): or

(iv) to any other arbitration institution, or in accordance with any other arbitration rules, as
may be mutually agreed between the parties to the dispute.

(b) Once the national or company concerned has so consented, either party to the dispute may
initiate arbitration in accordance with the choice so specified in the consent.

4. Each Party hereby consents to the submission of any investment dispute for settlement by binding
arbitration in accordance with the choice specified in the written consent of the national or
company under paragraph 3. Such consent, together with the written consent of the national or
company when given under paragraph 3 shall satisfy the requirement for:

(a) written consent of the parties to the dispute for purposes of Chapter II of the ICSID Convention
(Jurisdiction of the Centre) and for purposes of the Additional Facility Rules; and

(b) an "agreement in writing" for purposes of Article II of the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958
("New York Convention").

5. Any arbitration under paragraph 3(a)(ii), (iii) or (iv) of this Article shall be held in a state that is a
party to the New York Convention.

6. Any arbitral award rendered pursuant to this Article shall be final and binding on the parties to the
dispute. Each Party undertakes to carry out without delay the provisions of any such award and to
provide in its territory for its enforcement.

7. In any proceeding involving an investment dispute, a Party shall not assert, as a defense,
counterclaim, right of set-off or otherwise, that the national or company concerned has received or
will receive, pursuant to an insurance or guarantee contract, indemnification or other compensation
for all or part of its alleged damages.

8. For purposes of an arbitration held under paragraph 3 of this Article, any company legally
constituted under the applicable laws and regulations of a Party or a political subdivision thereof
but that, immediately before the occurrence of the event or events giving rise to the dispute, was an
investment of nationals or companies of the other Party, shall be treated as a national or company
of such other Party in accordance with Article 25(2)(b) of the ICSID Convention.
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Article 76 Claim by an Investor
1. An investor of a Party:

(a) on its own behalf, may submit to arbitration under this Section a claim that the other Party
has breached an obligation under Section 1 and that the investor has incurred loss or damage
by reason of, or arising out of, that breach; and

(b) on behalf of an enterprise of the other Party that is a legal person that the investor owns or
controls directly or indirectly, may submit to arbitration under this Section a claim that the
other Party has breached an obligation under Section 1 and that the enterprise has incurred loss
or damages by reason of, or arising out of, that breach.

2. An investment may not make a claim under this Section.
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Article 24: Submission of a Claim to Arbitration
1. In the event that a disputing party considers that an investment dispute cannot be settled by
consultation and negotiation:
(a) the claimant, on its own behalf, may submit to arbitration under this Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C) an investment agreement;
and
(ii) that the claimant has incurred loss or damage by reason of, or arising out of, that breach;
and
(b) the claimant, on behalf of an enterprise of the respondent that is a juridical person that the
claimant owns or controls directly or indirectly, may submit to arbitration under this Section a
claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
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(C) an investment agreement;
and
(i1) that the enterprise has incurred loss or damage by reason of, or arising out of, that breach
provided that a claimant may submit pursuant to subparagraph (a)(i)(C) or (b)(i)(C) a claim
for breach of an investment agreement only if the subject matter of the claim and the
claimed damages directly relate to the covered investment that was established or acquired,
or sought to be established or acquired, in reliance on the relevant investment agreement.

2. At least 90 days before submitting any claim to arbitration under this Section, a claimant shall
deliver to the respondent a written notice of its intention to submit the claim to arbitration (“notice
of intent”). The notice shall specify:

(a) the name and address of the claimant and, where a claim is submitted on behalf of an
enterprise, the name, address, and place of incorporation of the enterprise;

(b) for each claim, the provision of this Treaty, investment authorization, or investment
agreement alleged to have been breached and any other relevant provisions;

(c) the legal and factual basis for each claim; and

(d) the relief sought and the approximate amount of damages claimed.

3. Provided that six months have elapsed since the events giving rise to the claim, a claimant may
submit a claim referred to in paragraph 1:

(a) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration Proceedings,
provided that both the respondent and the non-disputing Party are parties to the ICSID
Convention;

(b) under the ICSID Additional Facility Rules, provided that either the respondent or the
non-disputing Party is a party to the ICSID Convention;

(¢) under the UNCITRAL Arbitration Rules; or

(d) if the claimant and respondent agree, to any other arbitration institution or under any other
arbitration rules.

4. A claim shall be deemed submitted to arbitration under this Section when the claimant’s notice of
or request for arbitration (“notice of arbitration”):

(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is received by the
Secretary-General;

(b) referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is received by
the Secretary-General;

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules, together with the statement of
claim referred to in Article 18 of the UNCITRAL Arbitration Rules, are received by the
respondent; or

(d) referred to under any arbitral institution or arbitral rules selected under paragraph 3(d) is
received by the respondent.

A claim asserted by the claimant for the first time after such notice of arbitration is submitted
shall be deemed submitted to arbitration under this Section on the date of its receipt under the
applicable arbitral rules.

5. The arbitration rules applicable under paragraph 3, and in effect on the date the claim or claims
were submitted to arbitration under this Section, shall govern the arbitration except to the extent
modified by this Treaty.

6. The claimant shall provide with the notice of arbitration:

(a) the name of the arbitrator that the claimant appoints; or

(b) the claimant’s written consent for the Chairman to appoint that arbitrator.
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Article 107 Further Negotiation

1. The Parties shall enter into negotiations after the date of entry into force of this
Agreement to establish a mechanism for the settlement of an investment dispute
between a Party and an investor of the other Party.

2. In the absence of the mechanism for the settlement of an investment dispute
between a Party and an investor of the other Party, the resort to international
conciliation or arbitration tribunal is subject to mutual consent of the parties to the
dispute. This means that the disputing Party may, at its option or discretion, grant or
deny its consent in respect of each particular investment dispute and that, in the
absence of the express written consent of the disputing Party, an international
conciliation or arbitration tribunal shall have no jurisdiction over the investment
dispute involved.
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ARTICLE 11.16 : CONSULTATIONS ON INVESTOR-STATE DISPUTE SETTLEMENT

1. If a Party considers that there has been a change in circumstances affecting the settlement of
disputes on matters within the scope of this Chapter and that, in light of such change, the Parties
should consider allowing an investor of a Party to submit to arbitration with the other Party a claim
regarding a matter within the scope of this Chapter, the Party may request consultations with the
other Party on the subject, including the development of procedures that may be appropriate. On
such a request, the Parties shall promptly enter into consultations with a view towards allowing
such a claim and establishing such procedures.

2. For greater certainty, nothing in this Article prevents a Party from raising any matter arising under
this Chapter pursuant to the procedures set out in Chapter 21 (Institutional Arrangements and
Dispute Settlement). Nor does anything in this Article prevent an investor of a Party from
submitting to arbitration a claim against the other Party to the extent permitted under that Party’s
law.
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