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Some ominous predictions about the fate of the Round...

[K—/N-Zo k& SKAICERML] (“Doha, RIP”)
by Arvind Subramanian, Peterson Institute for International Economics
Op-ed in the Business Standard, New Delhi

July 10, 2007
(http://www.petersoninstitute.org/publications/opeds/oped.cfm?ResearchID=774)
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(“Doha has been a disaster. Hence, time to call it quits. Time to bury
Doha”.)

by Jean-Pierre Lehmann, Professor of International Political Economy

and Founding Director, The Evian Group at IMD

in his electronic newsletter to members, dated July 12, 2007
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... But do you get a sense of déja-vu?
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In September 1990 issue of the Journal of Accountancy, Professor
Lester Thurow of MIT published an article entitled “GATT is dead!”
and asserted as follows: “Rather than quarrel about which region of
the world is now the most restrictive, it is far better to accept the
reality of trading blocs. ... In essence, the existing rules of GATT
need to be replaced by a set of rules governing what is and is not
permissible in managing bloc trade”.
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Is it really the choice between negotiations and dispute settlement,
as some commentators seem to suggest?
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Without Doha, the big emerging economies will have to file formal

complaints at the WTO's dispute-settlement tribunal to force rich
countries to lower their farm subsidies. Thus, Doha's demise would
almost certainly spell a surge in WTO litigation, putting the
multilateral system under enormous strain. If many judgments go
against America, Congress would surely question the WTO's
legitimacy.—The Economist, June 28, 2007
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My Points in this Session

1. MEBRITVEREMNE, EOY LT —LTIHEL,

The choice between dispute settlement and multilateral trade
negotiations is not a zero-sum game. Both goals can be pursed
simultaneously.
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Some dispute settlement results during the Uruguay Round had
visible impacts on the outcome of the negotiations.
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In some cases, compliance with panel recommendations was
achieved as part of the implementation process of the Round.
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During the Uruguay Round, dispute settlement process and
negotiations were pursued at the same time.
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According to the GATT Analytical Index, the total number of
complaints filed under GATT Article XXIIl during the Uruguay Round
(September 1986 — April 1994) was 69. The total number of cases
during the preceding 38 years (1948-86) was 124.
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If you add complaints under the Tokyo Round Codes, the actual
figure is much larger than this. Robert Hudec’s Enforcing International
Trade Law (1993) lists 57 cases filed between October 1986 and
October 1989. (Professor Hudec was working on a sequel to his
seminal work at the time of his untimely death in 2003.)
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Some Uruguay Round results are the codification of earlier dispute
settlement findings.
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The prohibition of local content requirement under the Agreement on Trade-
Related Investment Measures follows the results of Canada —

Administration of the Foreign Investment Review Act (panel report adopted
on 7 February 1984, BISD 305/149).
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The total prohibition of quantitative restrictions under the Agreement on
Agriculture is strongly influenced by the results of some GATT agricultural
disputes, e.g. Japan — Restrictions on Certain Agricultural Products (panel
report adopted on 2 February 1988, BISD 35S/163) and Canada —
Restriction on Imports of Ice Cream and Yogqurt (panel report adopted on 27
September 1989, BISD 36S/68).
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However, the results of some dispute settlement cases are not
reflected in the final outcome (i.e. the WTO Agreement).
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The findings of the panel in EC — Anti-Dumping Duties on Audio Tapes in
Cassettes Originating in Japan (ADP/136, 28 April 1995), e.g. on “fair
comparison”, are not reflected in the WTO Anti-Dumping Agreement.
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It may be the case that Japan’s complaint (October 1992) came too late to

have any meaningful impact on the outcome of the negotiations, but in any
event, the EC blocked the adoption of the panel report during the existence
of the old Anti-Dumping Code (which expired on 31 December 1995).
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Lessons for the Doha Round
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As the result of the increased automaticity of dispute settlement
process, unsatisfactory settlement like the Audiocassette case is a
thing of the past. A prevailing party will simply demand the full
compliance with the recommendations of the panel/Appellate Body.
The impact of dispute settiment on the outcome of the negotiations
will be greater.
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The rules on subsidies, clarified through the Cotton and Sugar cases,
should be codified as part of the new Agreement on Agriculture
(whatever form it may take).
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Lessons from the Section 337 case (1)
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In April 1987, the EC filed a claim that the special procedure under Section
337 of the US Tariff Act of 1930 for enforcing patent infringement claims
against imported goods violated GATT Article 1ll:4 because the special
procedure was less favourable than procedure applicable to patent claims
involving domestic goods. The EC also claimed that less favourable

elezn?nts of the special procedure could not be justified under GATT Article
XX(d).
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The panel found largely in favour of the EC, but the United States resisted
the adoption of the panel report. When it finally agreed to the adoption on 7
November 1989, the United States insisted that compliance would be
delayed until, and conditional upon, the outcome of the Uruguay Round
negotiations on intellectual property rights.
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Lessons from the Section 337 case (2)
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Since this was a pure and simple GATT case, the US strategy of linking
compliance with the outcome of the TRIPS negotiations was not legally
justifiable, but politically the US administration probably had no choice in the
face of Congressional opposition.
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Section 337 was amended in the Uruguay Round Agreements Act of 1994,
but a “minimalist approach” was followed in the amendment. In January
2000, the EC requested fresh consultations with the United States under the
WTO, alleging violations of GATT Article 1ll:4 and TRIPS Article 2
(WT/DS186).
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